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BANNOCK COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CR03-18-14071
State of Idaho
Plaintiff,

§

§
§
§
§

vs.

Andrew Reed Wilson
Defendant.

Location:
Judicial Officer:
Filed on:
Case Number History:
Appellate Case Number:

Bannock County District Court
Naftz, Robert C.
12/10/2018
47275-2019

CASE INFORMATION

Offense
Jurisdiction: County
1. Driving Under the Influence-(Third or
Subsequent Offense)
TCN: 1D1330187433

Statute

Deg

Date

I 18-8004 {F}

FEL

12/08/2018

Case Type: Criminal

Warrants
Bench Warrant - Wilson, Andrew Reed (Judicial Officer: Naftz, Robert C.)
Warrant Returned Served
07/01/2019 9:44 AM
10:37 AM Outstanding Bench Warrant/Det Order
06/28/2019
10:37 AM Pending Judge's Signature
06/28/2019
Hold Without Bond
Bonds
Surety Bond
12/10/2018
7/3/2019
Counts: 1

#15-27755 $10,000.00
Posted Surety
Exonerated

CASE ASSIGNMENT

DATE

Current Case Assignment
Case Number
Court
Date Assigned
Judicial Officer

CR03-18-1407 l
Bannock County District Court
01/10/2019
Naftz, Robert C.

PARTY INFORMATION

Lead Attorneys

State

State of Idaho

Defendant

Wilson, Andrew Reed

Graham, Ashley Brooke
208-236-7280(W)
Hurley, Joseph Francis
Public Defender

208)734-1155(W)
EVENTS

DATE

& ORDERS OF THE COURT

12/10/2018

Video Arraignment (1 :30 PM) (Judicial Officer: Hooste, David A. ;Location: Courtroom 119)

12/10/2018

New Case - Criminal

12/10/2018

'II Criminal Complaint

12/10/2018

'II Affidavit of Probable Cause

12/10/2018

'II Request

INDEX

For Bond

12/10/2018

11 Probable Cause Order
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BANNOCK COUNTY DISTRICT COURT

CASE SUMM ARY
CASE No. CR03-18-14071
12/10/2018

Bond Set
$10,000.00/CRT SERVITESTING

12/10/2018

. . Custody Order of Sheriff

12/10/2018

. . Order Appointing Public Defender

12/10/2018

. . Pretrial Release Order

12/10/2018

. . Bond Posted - Surety

12/11/2018

Sent Jo Pretrial Supervision
Charges: 1

12/12/2018

'I Request for Discovery
Defendant's Felony Dui Discovery

12/19/2018

Preliminary Hearing (10:30 AM) (Judicial Officer: Hooste, David

A. ;Location: Courtroom 119)

12/19/2018

. . Waiver of Time for Preliminary Hearing

01/09/2019

'II Preliminary Hearing (10:30 AM) (Judicial Officer: Hooste, David

01/09/2019

A. ;Location: Courtroom 119)

'II Court Minutes

01/09/2019

.Exhibit
#1judgement of conviction

01/09/2019

.Exhibit
#2 JUDGMENT OF CONVICTION

01/09/2019

.Exhibit
#3 LAB llliPORT

01/09/2019
01/10/2019

01/10/2019

'II Order Binding Defendant Over to District Court
Information Filed
Prosecuting Attorney's Information

'II Information Part 2
Prosecuting Attorney's Information Part II

01/14/2019

Arraignment (9:00 AM) (Judicial Officer: Naftz, Robert C. ;Location: Courtroom 300)

01/14/2019

Plea (Judicial Officer: Naftz, Robert C.)
1. Driving Under the Influence-(Third or Subsequent Offense)

Not Guilty
TCN: 1D1330187433 :
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BANNOCK COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CR03-18-14071
01/14/2019
01/14/2019

Appear & Plead Not Guilty
•

01/14/2019
01/15/2019
01/15/2019

Advisement of Rights - Felony Arraignment (Provided to Def.)
Request for Discovery

II Notice of Jury Trial Setting, Pretrial Conference and Order
Order for Preliminary Hearing Transcript
(ordered in notice ofjury trial)

01/15/2019

IIMotion
to release from Court Services and Testing

01/15/2019

II Notice of Hearing
for Motion to release from Court Services and testing

01/30/2019

II Motion to Suppress

02/04/2019

•

02/04/2019

Motion Hearing (9:00 AM) (Judicial Officer: Naftz, Robert C. ;Location: Courtroom 300)
to release from Court Services supervision

Motion Denied

02/06/2019

'11 Court Minutes

02/13/2019

'11 Notice of Hearing
Motion to Suppress

02/13/2019

II Search Warrant Issued

02/13/2019

II Affidavit of Probable Cause

02/13/2019

'11 Search Warrant Returned

03/01/2019

II Motion
To Compel Response To Discovery

03/07/2019

03/07/2019
03/08/2019

ii Motion to Suppress (9:00 AM) (Judicial Officer: Naftz, Robert
C. ;Location: Courtroom 300)
Court Minutes and Notice of Hearing
II Response to Request for Discovery
Response to Request for Discovery

03/11/2019

II Transcript Filed
(Preliminary Hearing)

04/18/2019

'11 Motion to Suppress (9:00 AM) (Judicial Officer: Naftz, Robert
C. ;Location: Courtroom 300)
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BANNOCK COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CR03-18-14071
03/28/2019

04/19/2019

•

Continued to 04/18/2019 - Cont -Addition al preparation time requested State ofIdaho; Wilson, Andrew Reed

Order to Continue
Jury Trial & Pre-Trial Conference & Order Setting Briefing Schedule

04/19/2019

•

Court Minutes

04/19/2019

•

Order for Transcript

04/23/2019

•

Transcript Filed
Motion to Suppress held 4-18-19

05/09/2019

•

Brief Filed
in Support ofMotion to Suppress

05/17/2019

.Order
Amended Setting Briefing Schedule

05/21/2019

•

Response to Request for Discovery

05/22/2019

•

Brief Filed
State's Brief in Opposition ofMotion to Suppress

06/24/2019
06/25/2019
06/26/2019

Pre-trial Conference (4:00 PM) (Judicial Officer: Naftz, Robert C. ;Location: Courtroom 300)

•

Affidavit of Pretrial Release Violation

Order
BENCH WARRANT AND ORDER REVOKING COURT SERVICE S RELEAS E

06/28/2019

Warrant/Det Order Issued - Bench

06/28/2019

•

Preliminary Jury Instructions

06/28/2019

•

Witness List
State's Witness List

06/28/2019

•

Exhibit List/Log
State's Exhibit List

07/01/2019

. . Video Arraignment (1:30 PM) (Judicial Officer: Hooste, David
A. ;Location: Courtroom 119)

07/01/2019

II Warrant Returned - Served

07/01/2019

. . Custody Order of Sheriff

07/01/2019

'11 Court Minutes

07/03/2019

•

Memorandum

PAGE40 F6
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BANNOCK COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CR03-18-14071
Decision and Order

07/03/2019

•

Custody Order of Sheriff
Released

07/03/2019

Amended Plea (Judicial Officer: Naftz, Robert C.)
1. Driving Under the lnfluence-(Third or Subsequent Offense)
None
TCN: ID1330187433 :

07/03/2019

. Disposition (Judicial Officer: Naftz, Robert C.)
I. Driving Under the lnfluence-(Third or Subsequent Offense)
Dismissed by Court
TCN: ID1330187433 :

07/03/2019
07/09/2019

Bond Exonerated
CANCELED Jury Trial (9:00 AM) (Judicial Officer: Naftz, Robert

C. ;Location: Courtroom 300)
Vacated

08/09/2019

'11 Notice of Appeal

08/15/2019

WCase Summary

08/19/2019

•

Transcript Lodged

08/19/2019

•

Transcript Filed
Motion to Suppress Held April 18, 2019

08/19/2019

Supreme Court Document Filed-Misc
Due Dates: Transcript 9-16-19 and Due in SC on 10-21-19

08/27/2019

'l1Motion
Motion to Appoint SAPD

09/02/2019

'11 Order Appointing Public Defender
State Appellate PD

09/04/2019

'11 Appeal Cover/fitle Page

09/04/2019

. . Exhibit List/Log
Exhibits offered at the Preliminary Hearing

09/04/2019
09/04/2019

Reporter's Notice ofTranscript(s) Lodged
. . Exhibit List/Log
Transcripts in CASE.

09/04/2019
DATE

WClerk's Certificate of Service
FINANCIAL INFORMATION
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BANNOCK COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CR03-18-14071
Defendant Wilson, Andrew Reed

175.00
0.00
175.00

Total Charges
Total Payments and Credits
Balance Due as of 9/4/2019

/

PAGE 60F 6
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ORIGINAL
STEPHEN F. HERZOG
BANNOCK COUNTY PROSECUTOR
P.O. BOXP
POCATELLO, ID 83205-0050

ASHLEY GRAHAM, ISB #8496
Deputy Prosecuting Attorney
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
STATE OF IDAHO,
Plaintiff,
vs.
ANDREW REED WILSON,
XXX-XX-1323
10/26/1989
Defendant.

)
)
)
)
)
)

CASE NO.

CR 022 18 ILfDJI

COMPLAINT - CRIMINAL

)
)
)
)
)

Personally appeared before me this /

6~ day

of December, 2018,

ZACHARY G. PARRIS, in the County of Bannock, who, first being duly sworn, complains
of ANDREW REED WILSON and charges the defendant with the public offense of and
DRIVING UNDER THE INFLUENCE OF ALCOHOL AND/OR DRUGS, IDAHO CODES
§18-8004 AND §18-8005(6), A REPEATED OFFENSE, (punishable from 30 days to 10
years in prison and/or $5,000 fine) committed as follows, to-wit:
That the said ANDREW REED WILSON, in the County of Bannock, State
of Idaho, on or about the 8th day of December, 2018, did drive, manage and operate a
motor vehicle, a purple car, while the defendant, was under the influence of intoxicating
beverages and/or drugs or with a BAC of .08 or higher, the defendant having plead guilty
to, or been found guilty of, two prior offenses of driving while under the influence of
intoxicating beverages and/or drugs prior thereto In the District Court of the Sixth Judicial
th
District of the State of Idaho, in and for the County of Bannock, on the 16 day of
December, 2014, and on the 4 th day of October, 2016, as is shown by the judgments of
conviction on file with the said Court.

Page 8

All of which is contrary to the form of the statute in said State made and
provided and against the peace and dignity of the State of Idaho.
Said complainant prays that the said ANDREW REED WILSON be dealt
with according to law.

+t

SUBSCRIBED AND SWORN to before me this 1.£_ day of December,

2018.
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Filed:12/10/2018 15:33:26
Sixth Judicial District, Bannock County
Robert Poleki, Clerk of the Court
By: Deputy Clerk -Whitehead, Kim
IN THE DISTRICT COURT OF THE SIXTHJUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
MAGISTRATE DIVISION

STATE OF IDAHO
Plaintiff,

Case No: CR03-18-14071

V.

Arraignment Order
ANDREW REED WILSON
408 E DILLON ST
POCATELLO ID 83201
Defendant.

Order To Attend
Preliminary Hearing

NOTICE IS GIVEN that the above-entitled case is set for Preliminary Hearing:
Hearing Date
Time
Judge
Courtroom
Courtroom 119
12/19/2018
@ 10:30 AM
David A. Hooste
The Defendant in this case appeared with counsel, , for initial appearance on this date and was
informed of the charge(s) filed against him/her and was advised of his/her constitutional rights.
The State was represented by David Robert Martinez; Ashley Brooke Graham, BannockCounty
Deputy Prosecuting Attorney.

IZI

Upon request and application for an attorney, the Public Defender's office was appointed to

represent the Defendant. Reimbursement for the services of the Public Defender, if any, will be
determined at the conclusion of the case. The Defendant is ordered, as a condition of release,
to contact the Public Defender's office at (208) 236-7040 as listed below and to provide that
office with a valid mailing address and telephone number. If the Defendant's address or
telephone number changes he/she shall immediately notify the court and the public defender's
office in writing. The Defendant is also ordered, as a condition of release, to remain in contact
with the Public Defender's office at all times until the end of this case. Failure to maintain
contact with the public defender may result in a warrant for the Defendant's arrest.

Meet with your Public Defender on December 13, 2018 at 2:00PM.
Other conditions of release: Whether released on your own recognizance, or to Court
Services Pretrial Release, or after posting bond the Court ORDERS you to comply with the
following conditions of release:
•

You shall appear for all court ordered hearings unless excused by the court in writing.

Arraignment Pretrial Order
Order to Attend Preliminary Hearing (D602)

Page 1 of 3

Page 10

• You shall not appear for court with any amount of alcohol or illegal drugs in your system.
• You shall not violate any Domestic Violence or Criminal No Contact order.
Failure to comply with these conditions of may result in the immediate revocation of your pretrial
release and/or a warrant for your arrest.
The Court heard oral argument from the parties on Bond.
Bond was then set in the amount of: $$10,000.00

D
D
IZI
D

Bond previously posted is continued.
The Defendant was released on their own recognizance.
Upon release from jail the Defendant is to be supervised by Court Services.
No Contact Order issued.

Dated: 12/10/2018

/S/HOOSTE
MAGISTRATE JUDGE

CERTIFICATE OF SERVICE
I certify that on this date, I served a copy of the attached to:
State's Attorney
David Robert Martinez; Ashley Brooke Graham
jannellec@bannockcounty.us;
prosecutor@bannockcounty.us

IZI By E-mail D By mail
D By fax (number) _ _
D By overnight delivery/Fed Ex
D By personal delivery

1Z1 By E-mail D By mail
D By fax (number) _ _
D By overnight delivery/Fed Ex
D By personal delivery
Andrew Reed Wilson
408 E Dillon St
Pocatello, ID 83201

□ By E-mail

□ By mail

D By fax (number) _ _
D By overnight delivery/Fed Ex
IZI By personal delivery
Robert Poleki
Clerk of the Court

Dated: 12/10/2018

Arraignment Pretrial Order
Order to Attend Preliminary Hearing (D602)

Xim vVliiteliead

By:
Deputy Clerk

Page 2 of 3
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Arraignment Pretrial Order
Order to Attend Preliminary Hearing (D602)
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ORIGINAL
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)
)

Plaintiff,
vs.
ANDREW REED WILSON,
XXX-XX-1323
10/26/1989
Defendant.

STATE OF IDAHO,

c~~~:N0.10CRY3il IL/IJ7/
j

.----~

AFFIDAVIT OF PROBABLE
CAUSE

)
) ss
)

COUNTY OF BANNOCK

ZACHARY G. PARRIS, being first duly sworn, deposes and says that:
I am the Chief Deputy Prosecuting Attorney with the Bannock County Prosecutors Office.
I have reviewed the investigation regarding ANDREW REED WILSON. Based on that review, I have
requested a Sixth District Magistrate Judge to make a determination of probable cause to hold or set
bond on the above-named defendant for the public offense of DRIVING UNDER THE INFLUENCE OF
ALCOHOL AND/OR DRUGS, IDAHO CODES §18-8004 AND §18-8005(6), A REPEATED OFFENSE.
The basis for the request is the information set forth in a supplementary police report
which is designated as Exhibit "A" attached hereto. I further depose and say that I have read Exhibit
"A" and all the contents are true to the best of my knowledge, and that I personally know the author of
that report to be a law enfor~~ officer whom I believe to be credible and reliable.
DATED this

STATE OF IDAHO
COUNTY OF BANNOCK

f!l!_

d~f December, 20 8.
~

~

)
) ss
)

ZACHARY G. PARRIS, known to me to be the person whose name is subscribed to the
within instrument, acknowledged to me that he has executed the same and that he read the same and
that the same was true to the~ of his knowledge.
DATED this

J.ff!_ day of December, 2

Page 13

12/10/18
08:47

Bannock County Sheriff's Office
Detail Incident Report

Page:

824
1

Incident#: 18-P25417
LAW INCIDENT:
Nature: DUI
Location:

Address: 1611 POCATELLO CREEK RD; JACK IN THE BOX
ST: ID Zip: 83201
City: Pocatello

Offense Codes: TADU
Received By: MUIR,V
How Received: Telephone
BROWN,W
MILLER,E
Rspndg Officers: MALONE,R
Rspnsbl Officer: MALONE,R
Disposition: Clrd Adult Arrest
When Reported: 02:31:29 12/08/18
and 02:31:29 12/08/18
Occurred: Between 02:30:00 12/08/18

Agency: PPD
MCARTHUR
on 12/10/18

WITNESSES:
NAME: CAMPBELL, NICHOLE L.
Race: W Sex: F
Address: 1160 E LOWER ROCK CR, INKOM, ID 83245
Work Phone:
Home Phone: (208)254-9343

Name Number: 97921

SUSPECTS:
NAME: WILSON, ANDREW R.
Race: W Sex: M
Height: 5'06" Weight: 170 Hair: BRO Eyes: RAZ
Address: 930 N HAYES AVE, Pocatello, ID 83204
Work Telephone:
Home Telephone: (208)406-6908

Name Number: P0027892

PROPERTY INFORMATION:
Property Number: P205575
Item Type: BLOOD
Model:
Item/Brand:
/
Color:
Serial Number:
Characteristic s:
0.00
Total Value:
Meas:
Quantity: 1
Storage
in
Local Status: Evidence
P0027892 Owner Name: WILSON, ANDREW
Owner ID Number:
on December

warrant blood sample obtained from ANDREW R. WILSON
8, 2018 at 0525 hours.

Item Type: RECORDING
Item/Brand: IN CAR UNIT 219
Serial Number:
Characteristic s:
Meas:
Quantity: 1
Local Status: Evidence in Storage
Owner Name: ,
Owner ID Number:

Property Number: P205594
Model:
/
Color:
Total Value:

0.00
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12/10/18
08:47

Bannock County Sheriff's Office
Detail Incident Report

824
Page:

2

Incident#: 18-P25417

-----------------------------------------------------------VEHICLE INFORMATION:
Owner ID Number: P0027892
Vehicle Number: P210370

Owner Name: WILSON, ANDREW

Year: 1998 Make: CHEV Model: LUM
Value:
0.00 Characteristics:

State: ID
Type:

Expires : 07/31/19
Color: MAR/

Doors: 4

NARRATIVE:
OFFICER:

MALONE #5288

DICTATED:

12-08-18@ 2230 HOURS

INVESTIGATIVE TIME:
5 HOURS 30 MINUTES
LAW INCIDENT#:
18-P25417
STENO INITIALS: BAY #5889
DATE & TIME TRANSCRIBED:
12-09-18@ 1402 HOURS
GENERAL NARRATIVE:
- BRIEF SYNOPSIS OF OFFENSE:
On 12-08-18, at approximately 0230 hours, officers were dispatched to 1611
Pocatello Creek Road, Jack in the Box, for the report by employees of a vehicle
in the drive-through whose occupants may be intoxicated. The driver of the
vehicle was contacted and identified as ANDREW R. WILSON. WILSON was requested
to complete the Standardized Field Sobriety Tests and was unable to do so in a
satisfactory manner. WILSON was transported to Pocatello Police Department where
he refused to provide a breath test. A blood draw warrant was submitted and
signed by the Honorable Judge THOMSEN and a blood draw was completed. WILSON was
incarcerated at the Bannock County Jail for Felony DUI, Third Offense.
- INCIDENT LOCATION:
1611 Pocatello Creek Road, Jack in the Box.
- DOCUMENTS OF EVIDENCE TO BE FILED IN RECORDS:
Standard DUI paperwork which includes the signed warrant by the Honorable Judge
THOMSEN and a Phlebotomy Report completed by Sergeant D DANIELS.
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Bannock County Sheriff's Office
Detail Incident Report

824
Page:

3

Incident#: 18-P25417
- NARRATIVE:
On 12-08-18, at approximately 0230 hours, Officer MILLER and I were dispatched
to 1611 Pocatello Creek Road, Jack in the Box. Employees at the restaurant had
reported a purple car in the drive-through whose occupants were possibly
intoxicated. I arrived at the location and located the vehicle at the pick-up
window of the restaurant. I contacted the driver ANDREW R. WILSON and asked if
he had anything to drink that evening and he said, "No." WILSON said the group
of friends in his car had been rowdy and laughing while ordering food, which may
explain why the employees inside had called police. As I was speaking with
WILSON through the passenger window, I observed four empty 32-ounce beer cans on
the passenger side floor at the feet of NICHOLE CAMPBELL. When asked, WILSON
said the cans had been left by his brother who had borrowed the car the previous
week. I asked WILSON to pull his vehicle to the side of the parking lot after he
had gotten his food so I could check his eyes and verify he was safe to drive
and he agreed to do so.
After WILSON exited his vehicle to speak with me, I immediately smelled the
strong odor of an intoxicating beverage coming from his breath and person. As I
began to check his eyes, I noticed they were glassy and I immediately observed
signs of nystagmus. I asked WILSON again if he had consumed any alcoholic
beverages this evening and WILSON admitted to consuming four beers and one shot
within the past six hours prior to police contact. When asked about the size of
the beers, WILSON said he could not be sure but thought they may be 12 or
16-ounce sizes. When asked, WILSON said he was not feeling the effects of the
alcohol and felt that he was safe to drive the vehicle on public roads. As
WILSON was standing and speaking with me, I also observed that he was swaying
slightly.
I told WILSON that I was concerned about his ability to drive safely and
requested that he complete the Standardized Field Sobriety Tests. WILSON agreed
but was unable to complete the Standardized Field Sobriety Tests in a
satisfactory manner. I placed WILSON under arrest for DUI and told him he was
being transported to the Pocatello Police Department where he would be offered a
breath test. WILSON told me he was going to refuse the breath test and I told
him he would be offered the test anyway. WILSON said that if he had been offered
the breath test while in the field he would have taken it, however, since I had
placed him under arrest and was transporting him to the Pocatello Police
Department, he wanted to refuse. Once at the Pocatello Police Department, during
the 15-minute observation period I played the Administrative License Suspension
(ALS) Notice of Suspension 18-8002/18-8002A Audio Advisory recording for WILSON.
Upon completion of the 15-minute observation period, WILSON was again offered
the breath test and he again refused. I advised WILSON that a warrant for a
blood draw would be sought and he told me he felt such a thing would be illegal
as it was against his consent and he again refused the breath test.
I completed the necessary paperwork for a blood draw warrant and submitted it to
the Honorable Judge STEVEN THOMSEN who signed it and returned it to me. The
blood draw was completed by Sergeant D DANIELS who is a certified phlebotomist
for the State of Idaho. A review of WILSON'S driving history found that this
would be his third DUI offense within the last ten years, making this a Felony
offense. WILSON was transported to the Bannock County Jail for incarceration for
Felony DUI, Third Offense, by Officer MCARTHUR. There is nothing further to
report at this time.
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Bannock County Sheriff's Office
Detail Incident Report

824
Page:

4

Incident#: 18-P25417
End of report.
SUPPLEMENTAL NARRATIVE:
ARREST:

Date: 12/8/2018

AFFIDAVIT OF PROBABLE CAUSE
ARREST REPORT
Time: 02:54

Officer: RYAN MALONE

Arrestee's Name: ANDREW R. WILSON
Charge: Felony DUI 3rd Offense, I.e. 18-8004
Citation#: Incarcerated
Bond: No Bond
LI#: 18-P25417
SYNOPSIS:
On 12/8/2018, at approximately 02:30 hours, Officers were dispatched to 1611
Pocatello Creek Rd, the Jack in the Box. Employees reported a purple car in the
drive-thru whose occupants were possibly intoxicated. I arrived and located
the vehicle in the pick-up window. I contacted the driver, ANDREW R. WILSON, and
asked if he had been drinking alcohol this evening and he said no. WILSON said
the group in his car had been rowdy and laughing while ordering food, which may
explain why the employees had called the police. As I was speaking with WILSON
through the passenger window I observed four empty 32 oz. beer cans on the
passenger side floor. When asked, WILSON said the cans were left by his brother,
who had borrowed his car the previous week. I asked WILSON to pull his vehicle
to the side of the parking lot so I could check his eyes and verify he was safe
to drive, and he agreed.
After WILSON exited his vehicle I immediately smelled the strong odor of an
intoxicating beverage coming from his breath and person. I began to check his
eyes, noticed they were glassy, and I immediately observed signs of nystagmus. I
told WILSON I was concerned about his ability to drive safely and requested he
complete the Standardized Field Sobriety Tests (SFST's). WILSON agreed, but was
unable to complete the SFST'S in a satisfactory manner. I placed WILSON under
arrest for DUI and told him he was being transported to the Pocatello Police
Department where he would be offered a breath test. WILSON told me he was going
to refuse the breath test, and I told him he would be offered the test anyway.
Once at the Pocatello Police Department, during a fifteen minute observation
period, I played for WILSON the ALS Notice of Suspension 18-8002/18-8002A audio
recording. Upon completion of the observation period WILSON was again offered
the breath test, and he again refused. I advised WILSON a warrant for a blood
draw would be sought, and he said such a thing would be illegal, and again
refused a breath test. I completed the paperwork for the blood draw warrant and
submitted it the Honorable Judge STEVEN THOMSEN, who signed it and returned it
to me. The blood draw was completed by Sergeant DEREK DANIELS, who is a
certified phlebotomist.
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Bannock County Sheriff's Office
Detail Incident Report

824
Page:

5

Incident#: 18-P25417
A review of WILSON'S driving history found this was his third offense within the
last ten years, making it a felony offense. WILSON was then transported to the
BANNOCK COUNTY JAIL for incarceration.
State of Idaho
ss
County of Bannock
RYAN MALONE being first duly sworn, deposes and says that I am a law enforcement
officer with POCATELLO POLICE DEPARTMENT.
I have conducted an investigation
regarding ANDREW R. WILSON. Based on that investigation, I request a Sixth
District Judge to make a determination of probable cause to arrest, hold or set
bond on the above named defendant for the public offense of Felony DUI 3rd
Offense, a violation of I.C. 18-8004. The basis for this request is the
information set forth in a police report which is designated as Exhibit "A"
attached or within hereto.
I further depose and say that I have read Exhibit
"A" and all the contents are true to the best of my knowledge, and that I
personally know the author of that report to be a law enforcement officer whom I
believe to be credible and reliable.
Dated this 8th day of December, 2018
Officer signature

------------------

Pocatello Police Dept.

State of Idaho
ss
County of Bannock
RYAN MALONE, known to me to be the person whose name is subscribed to this
Affidavit of Probable Cause, acknowledged to me thats/he has read and executed
the document/sand the contents are true to the best of her/his knowledge.
Subscribed and sworn before me this 8th day of December, 2018

Notary Public
Commission expires on_ _ _ _ _ _ _ __
Detailed Report to follow.
SUPPLEMENTAL NARRATIVE:
OFFICER:

D. DANIELS #5235

DICTATED:

12-08-18@ 0610
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HOURS
INVESTIGATIVE TIME:
1 HOUR
LAW INCIDENT#:
18-P25417
STENO INITIALS:
BAY #5889
DATE & TIME TRANSCRIBED:
12-08-18@ 0850 HOURS
SUPPLEMENTAL REPORT:
- DOCUMENTS OF EVIDENCE TO BE FILED IN RECORDS:
None at this time.
- NARRATIVE:
On 12-08-18, I was contacted by Pocatello Police Department Lieutenant WHITNEY
who requested that I respond to the Pocatello Police Department to assist with a
blood draw for a DUI suspect. Upon my arrival, I made contact with Officer
MALONE who indicated he had been dispatched to Jack in the Box for intoxicated
subjects inside the vehicle currently in the drive-through. Upon his arrival, he
had contacted the driver ANDREW WILSON and could smell alcohol coming from the
vehicle. He also said WILSON had admitted to consuming some alcohol and was then
asked to submit to the Standardized Field Sobriety Tests. Officer MALONE
indicated that WILSON had completed them in an unsatisfactory manner, was
arrested for DUI, and was transported to Pocatello Police Department for further
evidentiary testing. Upon their arrival at the Pocatello Police Department,
WILSON had refused to take a breath test and a warrant had been sought for a
blood draw. Records indicate this was the third offense within ten years and
would be a Felony charge. Officer MALONE was able to obtain a warrant from the
Honorable Judge THOMSEN.
I made contact with ANDREW WILSON who was in the holding cell. I identified
myself as a qualified phlebotomist for the State of Idaho and informed WILSON
that I had a warrant signed by a judge indicating we had permission to obtain a
blood sample from WILSON. WILSON was allowed to sit in the phlebotomy chair
which had already been cleaned with disinfectant wipes as well as the
surrounding area. He was asked to remove his coat and he did so. I provided him
with a copy that had been signed by the judge and allowed him to read it. After
waiting some time, WILSON indicated he did not believe this was legal and was
adamant that we note he felt this was being done against his will. We informed
him that we understood, but that we had a warrant signed by the judge and was
going to obtain a sample at this time.
I checked to make sure that WILSON did not have any medical problems, allergies,
infectious diseases, was not taking any medications, and is currently not sick
or injured. I washed my hands with soap and water and used hand sanitizer. I
asked WILSON if he had a preference for which arm the draw be completed from but
he would not provide an answer. I noticed a vein in the left antecubital fossa
area that was suitable for a draw. I placed a tourniquet approximately
three-to-four inches above the elbow in the left arm and confirmed there was a
good median vein and cleaned the site with a benzalkonium chloride wipe. I
removed the tourniquet and allowed the site to dry. Once the area was dry, I
re-applied the tourniquet approximately three-to-four inches above the left
elbow and obtained a sample using the median vein in the left antecubital fossa
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area. During the draw, I monitored the site for any bruising, swelling, or any
indications of bleeding. I did not observe anything. Prior to the draw, I had
verified that the additive was inside the grey topped tubes which were provided
for blood samples. Once the draw was complete, I applied gauze to the site and
placed the syringe in the sharps container and had WILSON apply pressure onto
the venipuncture site. After approximately 30-seconds, I checked the
venipuncture site and determined there was no current bleeding. I then wrapped
co-ban around the gauze and advised WILSON not to lift anything heavy for at
least ten minutes and to leave the bandage on for at least ten minutes.
I used an evacuated tube system (ETS) and was able to obtain two tubes. The
tubes were inverted ten times and then packaged for evidence and placed into
refrigerator locker A in accordance with Pocatello Police Department procedure
for evidence. Paperwork was filled out and the sample will be sent to the Idaho
State Police Forensics Lab for further testing. Please reference Officer MALONE
for further information on this incident.
End of report.
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ORIGINAL
1
IN THE DISTRICT COURT OF THE SIXTH

Ju~

iflcb1k0

T~6f OftHE

STATE OF IDAHO, IN AND FOR THE COLIN-TY- OFBANNOCK
. ,-{
-

MAGISTRATE DIVISION

STATE OF IDAHO,
Plaintiff,

vs.
ANDREW REED WILSON,
XXX-XX-1323
10/26/1989
Defendant.

)
)
)
)
)
)
)
)
)
)
)

CASE

No.CR~a I!•/L/;JJ/

REQUEST FOR BOND

We request a bond of $30,000.00 be set for defendant, ANDREW REED WILSON,
charged with the public offenses of DRIVING UNDER THE INFLUENCE OF ALCOHOL AND/OR
DRUGS, Idaho Codes §18-8004 and §18-8005(6), A REPEATED OFFENSE, for the following reasons:
Due to the serious ?~~of the offense, the defendant's prior record and failure to appear.
DATED this ~";;;of December, 2018.
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Search Results

https://mycourts.idaho.gov/odysseyportal/Home/WorkspaceMode?p=O

Party Search Results
Name

Date of Birth

Wilson, Andrew R

Current Address:
408 E. Dillion

Pocatello ID, 83201

Height
5' 9"

Gender

Warrants (2)

Male

Cases (1)

Hair

Weight

Brown

135

Protection
Orders (0)

Eyes
Hazel

Case Number

Type

Location

Party Name

Date of Bir... ,

CR-2007-8119

Criminal

Bingham County

Wilson,

10/26/1989

Magistrate Court

Andrew R

1 - 1 of 1 items
Wilson, Andrew Reed

1 of3

10/26/1989

12/10/2018, 8:48 AM
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https://mycourts.idaho.gov/odysseyportal/Home/WorkspaceMode?p=O
Name

Date of Birth

Current Address:

Race

Gender

408 E Dillon St

White

Male

Height

Weight

5'6"

165

Hair

Eyes

Brown

Hazel

Pocatello ID, 83201

Protection
Orders (1)

Type

Location

Party Name

Date of Bir...

CR-2016-16296

Infraction

Bannock County

Wilson,

10/26/1989

Magistrate Court

Andrew Reed

Bannock County

Wilson,

Magistrate Court

Andrew Reed

Bannock County

Wilson,

Magistrate Court

Andrew Reed

CR-2015-16602

CR-2014-5034

: CR-2013-13631

CR-2013-2021

CR-2012-11240

CR-2012-10296

CR-2012-2139

CR-2011-14824

. CR-2011-10742

CR-2011-9621

CR-2010-2052

CR-2009-20514

, CR-2009-14792

i CR-2008-12595

2 of3

Warrants (7)
Cases (25)

Case Number

CR-2016-11326

l

DL

Criminal

Criminal

Criminal

Criminal

Criminal

Criminal

Criminal

Infraction

Criminal

Infraction

Criminal

Criminal

Criminal

Criminal

Criminal

Bannock County

Wilson,

Magistrate Court

Andrew Reed

Bannock County

Wilson,

Magistrate Court

Andrew Reed

Bannock County

Wilson,

Magistrate Court

Andrew Reed

Bannock County

Wilson,

Magistrate Court

Andrew Reed

Bannock County

Wilson,

Magistrate Court

Andrew Reed

Bannock County

Wilson,

Magistrate Court

Andrew Reed

Bannock County

Wilson,

Magistrate Court

Andrew Reed

Bannock County

Wilson,

Magistrate Court

Andrew Reed

Bannock County

Wilson,

Magistrate Court

Andrew Reed

Bannock County

Wilson,

Magistrate Court

Andrew Reed

Bannock County

Wilson,

Magistrate Court

Andrew Reed

Bannock County

Wilson,

Magistrate Court

Andrew Reed

Bannock County

Wilson,

10/26/1989

10/26/1989

10/26/1989

10/26/1989

10/26/1989

10/26/1989

10/26/1989

10/26/1989

10/26/1989

10/26/1989

10/26/1989

10/26/1989

10/26/1989

10/26/1989

10/26/1989

12/10/2018, 8:48 AM
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1 - 2 of 2 items

3 of3

12/10/2018, 8:48 AM
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ORIGINAL
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
MAGISTRATE DIVISION
STATE OF IDAHO
Plaintiff
vs.
ANDREW REED WILSON
XXX-XX-1323
10/26/1989
Defendant.

)
)
)
)
)
)
)
)
)
)
)

PROBABLE CAUSE'MINUTE
ENTRY AND ORDER

An Affidavit of Probable Cause having been presented to the undersigned magistrate on this
date charging the defendant with the crime(s) of:
DRIVING UNDER THE INFLUENCE OF ALCOHOL AND/OR DRUGS, IDAHO CODES §18-8004 AND
§j 8-8005(6), A REPEATED OFFENSE

;(\ The defendant, having been incarcerated without a warrant, the court finds Probable Cause to

{'1

believe the defendant committed the crime(s) set forth above.

n

The defendant is released O.R.
cJv
The defendant shall remain incarcerated in lieu of bond(s) in the amount of$
()(lJ.
1
The defendant shall remain incarcerated in lieu of bond in the amount set by the bond
schedule.
[ ] The defendant shall remain incarcerated and bond shall be determined at arraignment.

JO

[ ] This affidavit is made in support of an application for an arrest warrant.
[ ] An arrest warrant was issued setting bond(s) in the amount of _ _ _ _ _ _ _ _ __
[ ] The court does not find Probable Cause to believe the defendant committed the crime(s) set forth
above. The defendant shall be released within 48 hours of arrest.
IT IS SO ORDERED,
Dated this(J)_ day of December, 2018. and signed at_................ _

Probable Cause Minute Entry and Order
Revised 04-13-06
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Filed:12/10/2018 15:30:18
Sixth Judicial District, Bannock County
Robert Poleki, Clerk of the Court
By: Deputy Clerk - Pineda, Noelia
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

STATE OF IDAHO
Plaintiff,

Case No. CR03-18-14071-FE
Custody Order to Sheriff

V.

ANDREW REED WILSON
408 E DILLON ST
POCATELLO ID 83201
Defendant.

TO THE SHERIFF OF BANNOCK COUNTY, STATE OF IDAHO:
You are ordered to TAKE INTO YOUR CUSTODY the Defendant and keep him/her in your
custody for the following reason:
Count

Statute

Description

Disposition

118-8004 {F}

Driving Under the lnfluence-(Third
or Subsequent Offense)

10,000.00 & C.S.

D Defendant has been sentenced to County incarceration (_ _days in Bannock County Jail).
A formal commitment will follow.

D Defendant has been sentenced to I.D.O.C. (

yrs= _ _ yrs FIXED+ _ _ yrs
INDETERMINATE) A formal commitment will follow. D Retained Jurisdiction.

D Defendant's probation has been revoked.
D Defendant's Bond/ROR has been revoked.
D Bond set at $_ _ .
□ NO BOND.

D Bond increased to $_ _ .
D Bond reduced to $_ _ .
D Defendant to be kept in custody.

Defendant's custody status to be determined by _ _ .

□ YOU ARE HEREBY ORDERED TO KEEP THE DEFENDANT IN THE BANNOCK COUNTY
JAIL UNTIL

D You are hereby ordered to RELEASE Defendant from your custody for the
following reason:

D Defendant is released on his/her own recognizance.
D The above case is dismissed against this Defendant.
D Defendant has been sentenced and has served all of his/her custody time.
IT IS SO ORDERED TO APPEAR: 12-19-18@ 10:30 JUDGE HOOSTE
Dated: 12/10/2018

Custody Order to Sheriff - D-CR (OR40) 5.6.14

/S/ JUDGE HOOSTE

Page 1 of 1
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Electronically Filed
12/12/2018 10:34 AM
Sixth Judicial District, Bannock County
Robert Poleki, Clerk of the Court
By: Kim Felde, Deputy Clerk

DAVID R. MARTINEZ
Chief Public Defender
P. 0. Box 4147
Pocatello, Idaho 83205-4147
(208) 236-7040
cindyd@bannockcounty.us
JOSEPH HURLEY
Deputy Public Defender
ISB 10149

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
STATE OF IDAHO
Plaintiff,
vs.

ANDREW REED WILSON,

_______________
Defendant.

TO:

)
)
)
)
)
)
)
)
)
)
)

Case No. CR03-18-14071

FIRST DISCOVERY MOTION

Ashley Graham, Deputy Bannock County Prosecutor, Bannock County Courthouse,
Pocatello, Idaho 83205

Comes now the Defendant, Andrew Reed Wilson, by and through his attorney of record,
Joseph Hurley, of the Bannock County Public Defender's Office, and pursuant to Rule 16 of the
Idaho Criminal Rules requests discovery and inspection of the following information, evidence
and materials:
1. All materials specified for automatic disclosure by the Prosecutor, pursuant to Rule 16
of the I.C.R., including but not limited to the following:
a. All evidence which tends to negate the guilt of the accused in this offense.
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b. All evidence which would tend to reduce the punishment in this case.
2. Any and all written and/or recorded statements of the Defendant and
The substance of any statement which may have been made either before of after the arrest, to a
peace officer, Prosecuting Attorney or his agent, or to any witness which the state may call as a
witness in this case.
3. Any and all statements, both written or recorded, of any co-Defendant or coconspirators in this case, whether before or after arrest in response to interrogation, or contact by
a peace officer, or law enforcement agency or otherwise.
4. Such copy or copies of the Defendant's prior criminal record, including any
misdemeanor records, if any, as is now or may become available to the prosecuting attorney.
5. To permit the Defendant to inspect, copy, or photograph books, papers, documents,
photographs, tangible objects, buildings, places or copies or portions thereof, which are in the
possession, control, or custody of the Prosecuting Attorney, or to which
the Prosecuting Attorney has access.
6. Any and all tape and/or video recorded or written statements in the possession of the
Prosecuting Attorney pertaining to this case.
7. To allow the Defendant to inspect, copy, or photograph the results of any physical or
mental examinations, scientific tests or experiments made in connection with this case.
8. A copy of booking slips, cell-mate records and any other reports, memoranda or
records taken for the booking process of the Defendant in connection with this case.
9. Please furnish to the Defendant a written list of names and addresses of all persons
having knowledge of relevant facts who may be called by the state as witnesses at the trial,
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together with any recorded or prior felony convictions, which is within the knowledge of the
Prosecuting Attorney after exercising due diligence.
10. Please furnish a written summary or report of any testimony that the Prosecuting
Attorney intends to introduce which includes the expert witness’s opinions, the facts and data for
those opinions, and the expert witness’s qualifications pursuant to Rules 702, 703 or 705 of the
Idaho Rules of Evidence.
11. Copies of all Police reports, investigative reports and memoranda within the
Prosecutor's possession in connection with the investigation and prosecution of this case.
12. A copy of the log sheet for the breath testing device used to test the Defendant's blood
alcohol, which log sheet should reflect all tests administered on the same date as the Defendant
was tested or would have been tested.
13. A copy of the calibration certificate for the breath testing device used to administer a
blood alcohol test to the Defendant.
14. A copy of any other certificate or certification for the breath testing device used to
administer the blood alcohol test to the Defendant.
15. A copy of any certificate or record indicating that the individual who administered the
breath test to the Defendant is qualified to operate the machine used.
16. A copy of any record available indicating the extent of the training and experience in
breath testing of the individual who administered such test with regard to the specific instrument
used for testing the Defendant.
17. A copy of the manual of procedures governing the administration of breath tests at the
facility and place where the Defendant was tested, including the manuals for the breath testing
device used to administer the blood alcohol test to the Defendant.
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18. A copy of the Intoxilizer 5000 print-outs and/or the Alcohol-Sensor III from the five
tests administered prior to the test administered to the Defendant.
19. The date of any repairs or maintenance performed on the machine used to test the
Defendant's blood alcohol during the three months prior to the testing of the Defendant, and the
nature of any such repairs or maintenance.
20. The date of any repairs or maintenance performed on the machine used to test the
Defendant's blood alcohol, from the date of testing of the Defendant up to the date of trial, and
the nature of such repairs or maintenance.
21. Copies of all Alco-Sensor III Manuals and Intoxilizer 5000 Manuals.
22. The date and text of all additions, deletions, modifications, or changes made to any
Intoxilizer 5000 Instruction Manual and/or Alcohol-SensorIII.
23. The number of times within the last two years that the machine used to test the
Defendant has been tested to determine its ability to detect acetone and the results of those tests.
24. A copy of any repair or maintenance log kept with regard to the machine, which was
used to test the Defendant.
25. The results of any test conducted by any agent of the State of Idaho or any other
governmental entity to determine the effect of radio frequency interference (RFI) or the presence
of acetone in the breath on the machine used to determine the blood alcohol content of the
Defendant.
26. The result of any test conducted by the manufacturer of the Intoxilizer 5000 and/or
the Alcohol-Sensor III, to determine its susceptibility to interference by radio frequency
interference or acetone.
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27. A copy of any and all regulations adopted by the Idaho Department Law Enforcement
with regard to the conduct of forensic alcohol examinations.
28. Any instructions or guidelines followed by the Department administrating the blood
alcohol test, in calibrating the Intoxilizer 5000 and/or the Alcohol Sensor III.
29. Any policy statements or memoranda concerning calibration check.
30. Please furnish any and all statements from conversations between the Defendant and
any third person, which may have been intercepted through telephone monitoring, or any other
means, during any time that the Defendant was incarcerated at the Bannock County Jail, or any
other detention facility.
31. Pursuant to Rule 16 of the Idaho Criminal Rules, the State has a continuing duty to
supplement such responses, and has a duty to exercise due diligence in gathering and discovering
of such evidence.
DATED this

lih

day of December, 2018.
/s/
Joseph Hurley
Deputy Public Defender

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the ~ day of December, 2018, I served a true and
correct copy of FIRST DISCOVERY MOTION to the Bannock County Prosecutor by handdelivery to the Prosecutor in-box in Room 220 of the Bannock County Courthouse, Pocatello,
Idaho.

~

Joseph Hurley
Deputy Public Defender
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1N THE DISTRICT COURT OF TIIB SIX1H JUDICIAL DIST.IU'Cf.
OF 1HE STATE OF IDAHO IN AND FOR THE ....
COUNTY OF BANNOCK, MAGISTRATE DMSION ,
STATE OF IDAHO,

)
)
)
)
)
)
)
)

Plaint:irt:
V.

A,J."<-""

\.!\t : \ ';, 0

,..

Defendant.

)

Case No. CR O

> '"l~-

(~O+f

WAIVER OF STATUTORY TIME
REQUIREMENT FOR PRELIMINARY
HEARING

)

COMESNOW

A~J,c"" Wi l 1

•.-i

and states as follows:

I am the Defendant in the above-entitled action and I herewith consent thatthe Prr.liminary
Hearing in the above-entitled matter need not be held within the statutory time limit ~ provided for
in the Idaho Code and Rule 5.l(a) of the Idaho Rules of Criminal Practice and Procedure.
I fully understand the nature and purpose of a Preliminm:y Hearing and freely, knowingly,
and intentionally consent that the PreHminary Hearing scheduled in this matter may be vacated and
reset at a later date by the Court.
I acknowledge that I will not be prejudiced by a continuance of the Preliminary Hearing.

DATEDthis_Jf_dayof

Dc..u.-l,-<-r

.20lJ..

1
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Filed: December 19, 2018 at 10:52 AM.
Sixth Judicial District, Bannock County
Robert Poleki, Clerk of the Court
By: Xim Wliiteliead" Deputy Clerk

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
State of Idaho

Case No. CR03-18-14071

Plaintiff,

Notice of Preliminary Hearing
Event Code: NOTH

vs.
Andrew Reed Wilson
Defendant.

NOTICE IS GIVEN That the above-entitled case is set for:
Hearing Type

Date

Time

Preliminary Hearing

Judge

01/09/2019

10:30 AM

David A. Hooste

ROBERT POLEKI
Clerk of the Court
Dated: 12/19/2018

Xim Wliite liead

By:
Deputy Clerk

CERTIFICATE OF SERVICE
I certify that on this date I served a copy of the attached to:
Ashley Brooke Graham; David Robert Martinez
prosecutor@bannockcounty.us;
jannellec@bannockcounty.us

~ By E-mail D By mail
D By fax (number) _ _
D By overnight delivery/Fed Ex
By personal delivery

Public Defenders Office

~ By E-mail O By mail
D By fax (number) _ _
D By overnight delivery/Fed Ex
D By personal delivery

Andrew Reed Wilson
995 Wilson Ave, #19
Pocatello, ID 83201

0 By E-mail O By mail
D By fax (number) _ _
D By overnight delivery/Fed Ex

Dated: 12/19/2018

D

~ By personal delivery

By:

Xim Wliite liead
Deputy Clerk

NOTICE OF HEARING - M-CV CR FL PR (NO2) (Appv.10.23.15)
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1B-CRT119

PRELIM/WILSON

Time

11 :25:50 AM CRT
11 :26:14 AM

---

Note

Speaker

...........................
.......................
11:26:53 AM

J HOOSTE
-DEF ANDREW WILSON W/C JOE. HURLEY/STATE A GRAHAM

----- - -CERTIFIED
- - STATES
COPIES OF PRIOR CONVICTIONS 1,2
admitted!

11 :28: 11 AM

....................................... STATES WIT RYAN MALONE CALLED .. ..

--

...........................................................................,

WIT IDENT DEF
· 11 :30:48 AM
......................................................................................... ,..................................................,...........................................................
..............................................................................................
states exhibit 3 lab report admitted
11 :37:59 AM
·•·······.................................................................,............................................
.......................................
X BY DA
AM
:40:18
11
.......................................................................................................................................................................................................................................................................................................................
.........................................................................................................................
........................... state rest
11 :47:08 AM 1
DA CLOSING
AM
11 :47:37.................
········· ................................................................................................................................. , ........................................................................................................................... .
.........
11 :48:40 AM................................................. PA
....................................................................................................... .
BOUND OVER TO DC
11 :54: 12 AM

_________ - -

1/9/2019

1 of 1
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK .

State of Idaho
Plaintiff,
vs.
Andrew Reed Wilson
Defendant.

·,

Case No. CR03-18-14071
Order Binding Defendant Over
To District Court

The above-entitled matter was before the court on January 09, 2019, for preliminary hearing
on the charge(s) of:
Count
1

Statute
118-8004 {F}

Charge Desc
Driving Under the lnfluence-(Third or Subsequent
Offense)

The Honorable David A. Hooste presided. The State was represented by Ashley Brooke
Graham. The defendant appeared in person and through counsel, Joe Hurley.
State's witness Ryan Malone was called, sworn and testified. State's exhibit# 1 and 2
(copies of convictions) and
#3 (copies of lab report) were marked, identified and admitted into evidence.
The court reviewed the evidence and testimony and concluded that there is substantial
evidence that the public offense(s) listed above was/were committed in Bannock County,
and found probable cause to believe the defendant committed said offense(s).
IT IS THEREFORE ORDERED that the defendant be bound over to the district court and
held to answer to the charge(s) listed above.
Bond status: The defendant is released on a $10,000.00 Surety Bond and Court Services.
The court ORDERED the defendant to stay in contact with his/her attorney and attend all
future court proceedings.
IT IS SO ORDERED.

Dated: 01/09/2019

•

Order Binding Defendant Over to District Court -

M<R (ORB) (App,,.OS.26.tsJ

Page 1 of 3
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CERTIFICATE OF SERVICE
I certify that on this date, I served a copy of the attached to:
State's Attorney
Ashley Broo_ke Graham; David Robert Martinez
prosecutor@bannockcounty.us;
jannellec@bannockcounty.us

[gj By E-mail □ By mail

D By fax (number) _ _
D By overnight delivery/Fed Ex
D By personal delivery

Public Defender

[gj By E-mail □ By mail

D By fax (number) _ _
D By overnight delivery/Fed Ex
D By personal delivery

Robert Poleki
Clerk of the Court
Dated: 1/9/2019

By:

Xim Wliiteliead
Deputy Clerk

e

Order Binding Defendant Over to District Court - M-CR (ORB) (A,.,,.05,26.15)
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Electronically Filed
1/10/2019 11:12 AM
Sixth Judicial District, Bannock County
Robert Poleki, Clerk of the Court
By: Kim Felde, Deputy Clerk

STEPHEN F. HERZOG
BANNOCK COUNTY PROSECUTOR
P.O. BOXP
Pocatello, Idaho 83205 0050
Telephone: 236-7280

ASHLEY GRAHAM, ISB #8496
Deputy Prosecuting Attorney

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
STATE OF IDAHO,
Plaintiff,
vs.
ANDREW REED WILSON,
Defendant.

)
)
)
)
)
)
)
)
)

CASE NO. CR03-18-14071
PROSECUTING ATTORNEY'S
INFORMATION

STEPHEN F. HERZOG, Prosecuting Attorney, in and for Bannock County,
State of Idaho, who, in the name and by the authority of said State prosecutes in its
behalf, in proper person comes into said District Court in the County of Bannock, State of
Idaho, on the /~~y of January, 2019, and gives the Court to understand and be
informed that ANDREW REED WILSON is accused by this information of the crime of
DRIVING UNDER THE INFLUENCE OF ALCOHOL AND/OR DRUGS, IDAHO CODES
§18-8004 AND §18-8005(6), A REPEATED OFFENSE, (punishable from 30 days to 10
years in prison and/or $5,000 fine) committed as follows, to-wit:

That the said ANDREW REED WILSON, in the County of Bannock, State
of Idaho, on or about the 8th day of December, 2018, did drive, manage and operate a
motor vehicle, a purple car, while the defendant, was under the influence of intoxicating
beverages and/or drugs or with a BAC of .08 or higher.
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All of which is contrary to the form, of the statute in such case in said State
made and provided and against the peace and dignity of the State of Idaho.

y
Idaho
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Electronically Filed
1/10/2019 11:12 AM
Sixth Judicial District, Bannock County
Robert Poleki, Clerk of the Court
By: Kim Felde, Deputy Clerk

STEPHEN F. HERZOG
BANNOCK COUNTY PROSECUTOR
P.O. BOX P
Pocatello, Idaho 83205 0050
Telephone: 236-7280

ASHLEY GRAHAM, ISB #8496
Deputy Prosecuting Attorney

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
STATE OF IDAHO,
Plaintiff,
vs.
ANDREW REED WILSON,
Defendant.

)
)
)
)
)
)

CASE NO. CR03-18-14071
PROSECUTING ATTORNEY'S
INFORMATION PART II

)

)
)

STEPHEN F. HERZOG, Prosecuting Attorney, in and for Bannock County,
State of Idaho, who, in the name and by the authority of said State prosecutes in its
behalf, in proper person comes into said District Court in the County of Bannock, State of
Idaho, on the /!}aay of January, 2019, and gives the Court to understand and be
informed that ANDREW REED WILSON is accused by Part II of this information of the
crime of DRIVING UNDER THE INFLUENCE OF ALCOHOL AND/OR DRUGS, IDAHO
CODES §18-8004 AND §18-8005(6), A REPEATED OFFENSE, (punishable from 30

days to 10 years in prison and/or $5,000 fine) committed as follows, to-wit:
That the said ANDREW REED WILSON, in the County of Bannock, State
th
of Idaho, on or about the 8 day of December, 2018, did drive, manage and operate a
motor vehicle, a purple car, while the defendant, was under the influence of intoxicating
beverages and/or drugs or with a BAG of .08 or higher, the defendant having plead guilty
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to, or been found guilty of, two prior offenses of driving while under the influence of
intoxicating beverages and/or drugs prior thereto In the District Court of the Sixth Judicial
th
District of the State of Idaho, in and for the County of Bannock, on the 16 day of
December, 2014, and on the 4 th day of October, 2016, as is shown by the judgments of
conviction on file with the said Court.

All of which is contrary to the form, of the statute in such case in said State
made and provided and against the peace and dignity of the State of Idaho.
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Filed:01/14/2019
Sixth Judicial District, Bannock County
Jason Dixon, Clerk of the Court
By: Deputy Clerk 17:03:36
-

Povey, Keri

Filed:01/14/2019 17:03:39
Sixth Judicial District, Bannock County
Jason Dixon, Clerk of the Court
By: Deputy Clerk - Povey, Keri
Filed:01/14/2019

Sixth Judicial District,
Bannock County
17:03:38
Jason Dixon, Clerk of the Court
By: Deputy Clerk - Povey, Keri

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

Case No. CR.O~ - Lf' - / '1e,1,f

State of Idaho

vs.

A►~""'

w:- ls,, if'\

Advisement of Rights - Felony Arraignment
(provided to defendant at arraignment)
Event Code:

ADORFA

You have been charged with a felony offense. The following are your rights in these
proceedings.,

1. RIGHT TO COUNSEL: If you are appearing without counsel, you are informed that it
is your right to have counsel either of your own selection, or if indigent, by court
appointment. If you desire counsel and you are found to be a needy person (I.C. §§ 19853, 854), the Court shall appoint counsel to represent you. If you are convicted of an
offense, you may be required to reimburse the county for all or a portion of the cost of
counsel. I.C. §19-854 (7) No proceedings will take place prior to the appointment of
counsel or until you have had a reasonable period of time to obtain counsel, or unless you
waive your right to counsel. I.C.R. 10(b)

2. INFORMATION OR INDICTMENT: The fact that an information or indictment has
been filed is not evidence against you. It merely establishes the legal right to compel you
to come into court to answer the charge. I.C. §19-1503, I.C.R. 10 (d) (1)

3. RIGHT TO REMAIN SILENT: You are not required to make a statement. I.C. §19-108.
Anything that you say can and may be used against you in this case and other
proceedings.

4. PRESUMPTION OF INNOCENCE: You are presumed to be innocent. The burden of
proof is upon the state to prove you guilty beyond a reasonable doubt. I.C. §19-2104

5. ALTERNATIVES
At this time you have several alternatives.
a. You are entitled to at least one day to decide how you wish to plead, and if you
ADVISEMENT OF RIGHTS FELONY ARRAIGNMENT
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desire additional time to think your case over I will continue it for a reasonable
time. I.C.R. 10 (c); I.C. §19-1516

b. If you wish to proceed now, you may either enter a plea of guilty or not guilty to the
charge. Or you may stand silent and say nothing. If you stand silent, a not guilty
plea will be entered on your behalf. I.C.R. 11(a)(1); I.C. §19-1720

1. Not guilty Plea If you enter a plea of not guilty your case will be set for trial
before a jury. I.C. § 19-106. You may give up your right to a jury trial and
have your case tried to a -judge by a written waiver of jury trial executed by you
in open court with the consent of the prosecutor expressed in open court.
I.C.R. 23(a); Art.1, § 7, Constitution of the State of Idaho. You have the right·
to be tried within six months from the date the information was filed. I.C. § 193501 (2) or if you are here on an indictment, you have the right to be tried within
six months from the date you were arraigned on the indictment before this
court. I.C. § 19-3501 (3). At trial you have the following rights:

a) You are presumed innocent and the state has the burden of proving you
guilty beyond a reasonable doubt. I.C. §19-2104

b) You have the right to confront your accusers and to cross-examine any
witnesses brought against you. Amend. 14, § 1, Constitution of the United
States.

c) You have the right to present evidence on your own behalf. I.C. §19-2101
(3) You have the right to remain silent and cannot be compelled to testify,
but you may give up that right and testify on your own behalf. If you decide
not to testify, this decision shall not in any manner prejudice you or be used
against you at trial or proceeding in this case. I.C. §§ 19-108, 19-3003.

d) You have the right to compel witnesses to appear by subpoena or to
secure evidence. I.C. § 19-3004(4).

ADVISEMENT OF RIGHTS FELONY ARRAIGNMENT
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2. Guilty Plea If you plead guilty, you will be expected to complete a written guilty
plea form and answer questions by the Court before your plea can be
accepted. The Court will determine a factual basis for the offense to which you
are pleading guilty and will determine if your plea is given voluntarily. You can
be required to testify under oath as to that factual basis and on other matters
questioned by the Court. If the Court is not satisfied with your guilty plea, the
court can choose not to accept it.

If the Court does not accept your plea of guilty or if you are allowed to withdraw·
the plea of guilty, any statements that you have made in the examination of
your plea may be used against you in later or other proceedings.

6. RIGHT TO APPEAL If you are dissatisfied with any final judgment of this Court, you
may appeal to the Idaho Supreme Court.

a. The time for taking the appeal is 42 days from the date the judgment is made and
filed. I.C.R. 14(A)

b. In making the appeal, you may be represented by counsel. If you cannot afford to
hire a lawyer for the appeal, one will be provided at public expense. Further, the
payment of costs will be at public expense if you are an indigent person. I.C.§ 19852 You may be required to reimburse the county for all or a portion of the cost of
those services. I.C.§ 19-854(7)

I HAVE READ THESE RIGHTS AND I UNDERSTAND THEM.

Dated:

I /I'! /J 9
J

(Signature)

A£AAre,J r)a-,0 14

{Typed/Printed Name)

ADVISEMENT OF RIGHTS FELONY ARRAIGNMENT
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Electronically Filed
1/14/2019 2:25 PM
Sixth Judicial District, Bannock County
Jason Dixon, Clerk of the Court
By: Nichole Campbell, Deputy Clerk

STEPHEN F. HERZOG
BANNOCK COUNTY PROSECUTING ATTORNEY
P.O. Box P
Pocatello, Idaho 83205-0050
(208) 236-7280
ASHLEY GRAHAM ISB #8496
Deputy Prosecuting Attorney
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

STATE OF IDAHO,

)
)
CASE NO. CR03-18-14071
)
)
REQUEST FOR DISCOVERY
vs.
)
)
ANDREW REED WILSON,
)
)
Defendant.
)
___________________________________)
TO: JOSEPH HURLEY, Public Defenders Office, Pocatello, Idaho, Attorney for the
Defendant.
PLEASE TAKE NOTICE that the undersigned, pursuant to Rule 16 of the
Idaho Criminal Rules requests discovery and inspection of the following information,
evidence, and materials:
1. Any books, papers, documents, photographs, tangible objects or copies
or portions thereof, which are within the possession, custody or control of the Defendant,
and which the Defendant intends to introduce at trial in the above-mentioned case.
2. Copies of any and all results or reports of physical or mental
examinations and of any scientific tests or experiments made in connection with the
above-mentioned case, or copies thereof, within the possession or control of the
Defendant which the Defendant intends to introduce at trial, or which were prepared by a
witness whom the defendant intends to call at trial when the results or reports relate to
testimony of the witness.
3. Describe any and all documents and tangible evidence, not previously
disclosed, which Defendant intends to introduce or may introduce at trial.
4. The names and addresses of lay witnesses the Defendant intends to call
at trial, and the substance of the testimony of such witnesses.
5. The names and addresses of expert witnesses the Defendant intends to
call at trial, and the substance of the testimony of such witnesses.

REQUEST - Page 1
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6. Under Idaho Code §19-519, if you intend to offer evidence of an alibi in
your defense, you are hereby required to serve upon me, the undersigned Prosecuting
Attorney for Bannock County, Idaho, within ten (10) days, a notice in writing of your
intention to claim such alibi which said notice shall contain specific information as the
place(s) and time(s) at said place(s) at which you claim to have been on the day of the
alleged offense, and as particularly as is known to you or your attorney, the names and
addresses of the individual(s) and/or testimonial witnesses by whom you propose to
establish such alibi.
7. This is a continuing Request for Discovery and the Attorney for the
Defense shall timely file such supplemental responses with the Court and shall serve the
same upon the State as may be required from time to time to correctly set forth all further
and different information obtained by the Attorney for the Defense.
The undersigned further requests that said information, evidence and
materials be presented to the Office of the Prosecuting Attorney, Bannock County
Courthouse, Pocatello, Idaho, on or before the fourteenth day from which it has been
signed, or at such other date and time mutually agreed to by counsel.
DATED this 14th day of January, 2019.

____/s/______________________________
ASHLEY GRAHAM
Deputy Prosecuting Attorney
Bannock County, Idaho
CERTIFICATE OF DELIVERY
I HEREBY CERTIFY That on this 14th day of January, 2019, a true and
correct copy of the foregoing REQUEST FOR DISCOVERY was delivered to the
following:
JOSEPH HURLEY
PUBLIC DEFENDER
BANNOCK COUNTY COURTHOUSE
POCATELLO, IDAHO 83205

[ ] mail postage prepaid
[ ] hand delivery
[ ] facsimile
[ ] courthouse mailbox

___/s/______________________________
ASHLEY GRAHAM
REQUEST - Page 2
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Filed:01/15/2019 12:55:21
Sixth Judicial District, Bannock County
Jason Dixon, Clerk of the Court
By: Deputy Clerk - Povey, Keri

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT IN AND
FOR THE STATE OF IDAHO, COUNTY OF BANNOCK
STATE OF IDAHO,
Plaintiff,

Case No: CR03-18-14071

MINUTE ENTRY & ORDER ON
ARRAIGNMENT AND ORDER
SETTING CRIMINAL JURY
TRIAL

vs.
ANDREW REED WILSON,
Defendant.

The above named Defendant appeared in Court on the 14th day of January, 2019,
with his counsel, Joseph Hurley, for arraignment.

Ashley Graham, Bannock County

Deputy Prosecuting Attorney, appeared on behalf of the State of Idaho. Stephanie Davis
was the Court Reporter.
When asked by the Court, the Defendant stated that his true name is as shown
on the Information. The reading of the Prosecuting Attorney's Information was waived.
The Defendant was advised by the Court that he was allowed a reasonable time
of not less than 24 hours before he could be required to enter a plea to the Information,
but that he could waive that right and enter a plea at this time. The Defendant waived
the time in which to enter a plea and entered a plea of NOT GUilTY to the charge of

DRIVING UNDER THE INFLUENCE OF ALCOHOL AND/OR DRUGS, A REPEATED
OFFENSE, Idaho Codes §18-8004 and §18-8005(6), as described in the Information.
IT IS HEREBY ORDERED that a transcript be prepared of the preliminary

Case No. CR03-18-14071
MINUTE ENTRY & ORDER ON ARRAIGNMENT
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hearing held on January 9, 2019 before the Hon. David A. Hooste.
IT IS FURTHER ORDERED that this case is hereby set for JURY TRIAL before
the undersigned District Judge on MAY 14, 2019 AT THE HOUR OF 9 A.M. on a "to
follow" basis.
IT IS FURTHER ORDERED that this case is hereby set for PRE-TRIAL

CONFERENCE on APRIL 22, 2019 AT THE HOUR OF 4 P.M.
IT IS FURTHER ORDERED that the BOND POSTED TO COURT SERVICES in
this matter be and the same is hereby CONTINUED, with the Defendant being advised
that the following conditions are attached to his said release, to wit:
(1)

Defendant shall keep in touch with his attorney and shall keep his attorney
advised of his current telephone number and address;

(2)

Defendant is required to appear on time and prepared for all scheduled
proceedings;

(3)

Defendant shall not violate any laws of the City, County, State or Federal
government during the period of said release;

(4)

Defendant shall not leave the Sixth District during said release without
prior knowledge and permission of Court Services; and

(5)

Defendant shall comply fully with all obligations imposed upon him by
Court Services.

Defendant was further advised that his failure to comply with the conditions of
said release could result in the issuance of a Bench Warrant for his arrest and the
revocation of said release.

CRIMINAL JURY TRIAL ORDER
(1)

TRIAL DATE. A JURY TRIAL has been set above, in Courtroom 300, Bannock

Case No. CR03-18-14071
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County Courthouse, Pocatello, Idaho.

Several cases are set for trial on the same date.

Therefore, notice is given that the trial of this matter may need to be adjusted as cases
resolve. The parties will be notified of any change in the trial date as soon as possible.
Otherwise, a continuance of the trial date shall occur only upon a Stipulation of the
parties, or upon a written Motion which clearly states the reasons for the requested
continuance. A Stipulation, or a Motion to Continue the trial, agreed to or filed by the
Defendant, requires an acknowledgment signed by the Defendant that the Motion to
Continue has been discussed with and is agreed to by the Defendant. If the Defendant
fails to appear for jury trial, the Defendant is hereby notified that he will be tried in his
absence.
(2)

PRE-TRIAL CONFERENCE. A Pre-Trial Conference has been set above. The

Defendant is ordered to be present for the Pre-Trial Conference, unless incarcerated or
otherwise ordered by the Court.

Failure to appear, absent good cause, shall be

grounds for issuance of a warrant of arrest and pre-trial incarceration.
(3)

DISCOVERY, including all disclosures required by I.C.R. 16, must be served and

completely responded to at least 21 days prior to trial.
(4)

MOTIONS. Except for good cause shown, all Motions listed in I.C.R. 12(b) must

be filed at least 45 days prior to trial and heard at least 30 days prior to trial.

Motions in

Limine shall be filed by the Court at least 7 days prior to trial. Pursuant to Local Rule 1,
all Motions, except Motions to Suppress, shall be accompanied by a brief. Motions to
Suppress shall identify the issues the Defendant intends to raise so the State may be

Case No. CR03-18-14071
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prepared to go forward. One (1) duplicate copy of all Motions, together with supporting
memorandum and documents, shall be lodged (in writing, e-mail or fax), at the time of
filing, in the Court's chambers in Bannock County, and shall be marked "Judge's Copy."

If the party elects to set their Motion for hearing, the party MUST file a Notice of
Hearing with the Court. If a Notice of Hearing is not filed prior to the hearing date,
the hearing will be vacated.
TRIAL BRIEFS. Trial briefs are encouraged but not required.

(5)

Submitted trial

briefs should address substantive factual, legal and/or evidentiary issues, with
appropriate citation to authority.

If a trial brief is filed, it must be provided to the

opposing party and a Judge's Copy lodged in the Court's chambers in Bannock County,
at least 7 days prior to trial.

PRE-TRIAL SUBMISSIONS. At least 7 days prior to trial, each party shall file,

(6)

and provide to the opposing party and lodge a Judge's Copy in the Court's chambers,
the following:
(A) A list of all witnesses which each party intends to call to testify at trial,
including anticipated rebuttal witnesses. Expert witnesses shall be identified
as such. Each party must also identify any witness previously disclosed by
the opposing party that will be objected to and the legal grounds therefore.
(B) A list of all exhibits which each party intends to introduce at trial. Each
party must also identify any exhibit previously disclosed by the opposing party
that will be objected to and the legal grounds therefore.
(C) A set of pre-marked exhibits. The State shall mark exhibits beginning
with the number "1" and the Defendant shall mark exhibits beginning with the
letter "A." A Judge's Copy of the pre-marked exhibits shall also be provided
to the Court.
(D)

A list of any objections to any other anticipated evidence so that the
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Court may be prepared to rule on such objections at trial.
(E)
A listing of any stipulated admissions of fact, which will avoid
unnecessary proof.
(F) A statement whether counsel requests more than 30 minutes for voir dire
or opening statement and, if so, the reason(s) more time is needed.
(7)

JURY INSTRUCTIONS. Proposed jury instructions and verdict forms shall be

filed and exchanged by the parties at least 7 days prior to trial. The parties shall also
submit both a clean version and a version with cited authority, by e-mail, to the Court's
clerk in Word format, at least 7 days prior to trial.

Except for good cause shown,

proposed jury instructions should conform to the approved pattern Idaho Jury
Instructions (ICJI).

Certain "stock" instructions need not be submitted. These will

typically include ICJI 101-108, 201-202, 204-208, and 232.
(8)

PLEA AGREEMENTS.

Except for good cause shown, the Court should be

advised of any negotiated Plea Agreement no later than 4:00 P.M., the day prior to the
trial, so the jury can be notified. Should a Plea Agreement be entered into after the jury
has been summoned, the Court may assess the cost of calling the jury to the party the
Court deems responsible for those costs.
(9)

TRIAL PROCEDURES. A total of TWO (2) trial days have been reserved for this

trial. If more trial days will be required, the parties are ORDERED to notify the Court no
less than 30 days prior to trial.

On the first day of trial, counsel shall report to the

Court's chambers at 8:30 a.m. for a brief status conference. Unless otherwise ordered,
trial days will begin at 9:00 a.m. and end about 5:00 p.m., with a one hour break for
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lunch. Jury selection shall be by a modified struck jury system.
(10)

HEARINGS

OR

CONFERENCES

WITH

THE

COURT.

All

meetings,

conferences, and/or hearings with the Court shall be scheduled in advance with the
Court's Clerk, Keri Povey, by calling 208-236-7252.

No hearing shall be noticed

without contacting the Clerk.
(11)

ALTERNATE JUDGES. Notice is hereby given, pursuant to I.C.R. 25(a)(6), that

an alternate judge may be assigned to preside over the trial of this case, if the current
presiding judge is unavailable. The list of potential alternate judges is: 1) Honorable
Stephen S. Dunn; 2) Honorable Rick Carnaroli 3) Honorable Mitchell W. Brown; 4)
Honorable Jon Shindurling; 5) Honorable William H. Woodland; or 6) Honorable Richard
T. St. Clair. If the I.C.R. 25(a) disqualification has not previously been exercised, failure
to disqualify, without cause, any one of these alternate judges within fourteen (14) days
of the date of this Order shall constitute a waiver of such right.
DATED this 15th day of January, 2019.

ROBERT C. NAFTZ
District Judge
Signed: 1/15/2019 06:38 PM
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 16th day of January, 2019, I served a true and
correct copy of the foregoing document upon each of the following individuals in the
manner indicated.
Bannock County Prosecutor

□ U.S. Mail
~ E-Mail
D Courthouse Box
D Fax: 236-7288

Joseph Hurley

□ U.S. Mail
~ E-Mail
D Courthouse Box
D Fax:

Stephanie Davis
Court Reporter

□ U.S. Mail
~ E-Mail
D Courthouse Box
D Fax:

Court Services

□ U.S. Mail
~ E-Mail
D Courthouse Box
D Fax:

Jason Dixon
CLERK OF THE COURT

By:

~~

Deputy Clerk

Case No. CR03-18-14071
MINUTE ENTRY & ORDER ON ARRAIGNMENT
Page 7 of 7

Page 52

Electronically Filed
1/15/2019 4:17 PM
Sixth Judicial District, Bannock County
Jason Dixon, Clerk of the Court
By: Noelia Pineda, Deputy Clerk

DAVID R. MARTINEZ
Chief Public Defender
P.O. Box 4147
Pocatello, ID 83205-4147
(208) 236-7040
FAX (208) 236-7048
JOSEPH HURLEY
Deputy Public Defender
ISB 10149
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
STATE OF IDAHO,
Plaintiff,
v.
ANDREW WILSON,

)
)
)
)
)
)
)
)

CASE NO. CR03-18-14071

MOTION TO RELEASE
FROM COURT SERVICES
AND TESTING

COMES NOW the Defendant, Andrew Wilson , by and through his Attorney,

Joseph Hurley, Deputy Public Defender, Bannock County Public Defender's Office, and
hereby requests that the Defendant is released from checking in with Court Services and
testing.
Defendant is currently working from midnight to 9:00 a.m. and missing the time
frame to test.
Therefore, the Defendant is requesting that he be released from Court Services and
testing.
Oral argument is requested.
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DATED this 15 th day of January, 2019.

Isl
JOSEPH HURLEY
Deputy Public Defender

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 15TH day of January, 2019, I served a true and
correct copy of the MOTION TO RELEASE FROM COURT SERVICES AND
TESTING to the Bannock County Prosecutor by hand-delivery to the Prosecutor in-box
in Room 220 of the Bannock County Courthouse, Pocatello, Idaho.

Isl
JOSEPH HURLEY
Deputy Public Defender
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Electronically Filed
1/15/2019 4:17 PM
Sixth Judicial District, Bannock County
Jason Dixon, Clerk of the Court
By: Noelia Pineda, Deputy Clerk

DAVID R. MARTINEZ
Chief Public Defender
P.O. Box 4147
Pocatello, Idaho 83205-4147
(208) 236-7040
JOSEPH HURLEY
Deputy Public Defender
ISB 10149
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

STATE OF IDAHO,
Petitioner,
v.
ANDREW WILSON,
Repsondent,

)
)
)
)
)
)
)
)
)
)

Case No. CR03-18-14071

NOTICE OF HEARING
Monday, February 4, 2019
at 09:00 a.m.

PLEASE TAKE NOTICE that the undersigned will bring a MOTION TO RELEASE
FROM COURT SERVICES AND TESTING before the Honorable Robert C. Naftz,
Monday, February 4, 2019, at 09:00 a.m.
DATED this _15 th day of January, 2019.

/s/- - - - - - - - - JOSEPH HURLEY
Deputy Public Defender

---
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the _15 th day of January, 2019, I served a true and
correct copy of the NOTICE OF HEARING was served upon the parties below as follows:
Bannock County Prosecutors
Prosecutor's in-box, room 220
Bannock County Courthouse
Pocatello, ID 83205

[X]

efile

/s/
JOSEPH HURLEY
Deputy Public Defender
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Electronically Filed
1/30/2019 3:51 PM
Sixth Judicial District, Bannock County
Jason Dixon, Clerk of the Court
By: Noelia Pineda, Deputy Clerk

DAVID R. MARTINEZ
Chief Public Defender
P.O. Box 4147
Pocatello, ID 83205-4147
JOSEPH HURLEY
Deputy Public Defender
ISB 10149
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATJt OF IDAHO, IN AND FOR THE COUNTY OF BANNO CK
•.

STATE OF IDAHO,
Plaintiff,
•'
v.

ANDREW WILSON,
Defendant.

______________

)
)
)
)
)
)
)
)
)·

CASE NO. CR03-2018-14071

MOTION TO SUPPRESS

COMES NOW Andrew Wilson, Defendant in the above matter, by and through
her attorney, Joseph Hurley, Deputy Public Defender of the Bannock County Public
Defender's Office, and hereby moves the Court for an order to Suppress all evidence
obtained from the questioning, field sobriety testing, and search of Defendant on or about
December 10, 2018, and all evidence obtained that falls under the "Fruit of the Poisonous
Tree Doctrine".
The Defendant assets that his rights against unreasonable search and seizure under
the 4th Amendment of the U. S. Constitution, and the corresponding section of the Idaho
State Constitution, were violated.
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The Defehdant asserts that he was detained when the police officer first engaged
the Defendant while the Defendant was in his vehicle at the Burger King drive-thru. This
detention was done without probable cause or reasonable suspicion. Thus the initial
detention was unlawful.
Even if the initial detention was not unlawful, the subsequent questioning of the
Defendant, the field sobriety testing, and search of the Defendant was an unlawful
I

extension of the initial detention, and there was no reasonable suspicion for the police to
extend the stop beyond the initial reason for the stop.
The Defendant further asserts that there was no probable cause for the court to
issue a warrant for a blood draw.
Therefore, the Defendant, by and through his attorney of record, humbly requests
the Court to issu'e an order suppressing any and all evidence obtained at the time of
Officers' unlawful search of the Defendant.
DATED this

?

)0

+'

day of January, 2018 .

/4sephHurley
Deputy Public Defender
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the

'3

0

day of January, 2018, I served a true

and correct copy of the MOTION TO SUPPRESS to the Bannock County Prosecutor by
e-file to the Prosecutor of Bannock County, Pocatello, Idaho.

~

ephHurley
De:ty Public Defender
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Filed:02/06/2019 14:20:04
Sixth Judicial District, Bannock County
Jason Dixon, Clerk of the Court
By: Deputy Clerk - Povey, Keri

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
State of Idaho
Plaintiff,
vs.
Andrew Reed Wilson
Defendant.

Case No. CR0J-18-14071

JUDGE: Naftz, Robert C.

DATE: February 04, 2019

CLERK: Keri Povey

LOCATION: Courtroom 300

HEARING TYPE: Motion Hearing

COURT REPORTER: Stephanie Davis

Court Minutes

Parties Present:

State of Idaho

Attorney:

Brian Trammell

Andrew Reed Wilson

Attorney:

Kent Reynolds appeared for Joseph Francis Hurley

Hearing Start Time: 9:31 AM
Journal Entries:

Mr. Reynolds argued the Defendant's motion to release from Court Services testing.
Mr. Trammell objected.
Following questioning the Defendant, the Court denied the motion. In addition, the Defendant
was advised that a condition of his bond is to comply with Court Services; therefore any
violation of his release will result in the issuance of a warrant for his arrest and the bond posted
in this matter will be forfeited.
Hearing End Time: 09:34 AM
IT IS SO ORDERED.

DATED this 6th

day of February, 2019.

District Judge
Signed: 2/6/201911:41 AM

COURT MINUTES (Criminal)
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 6th day of February, 2019, I served a true and correct
copy of the foregoing document upon each of the following individuals in the manner indicated.
Bannock County Prosecutor

(X) E-Mail

Joseph Hurley

(X) E-Mail
Jason Dixon
CLERK OF THE COURT

Deputy Clerk

COURT MINUTES (Criminal)
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Electronically Filed
2/13/2019 9:50 AM
Sixth Judicial District, Bannock County
Jason Dixon, Clerk of the Court
By: Noelia Pineda, Deputy Clerk

DAVID R. MARTINEZ
Chief Public Defender
P.O. Box 4147
Pocatello, Idaho 83205-4147
(208) 236-7040
JOSEPH HURLEY
Deputy Public Defender
ISB 10149
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

STATE OF IDAHO,
Petitioner,
v.
ADNREW WILSON,
Repsondent,

)
)
)
)
)
)
)
)
)
)

Case No. CR03-18-14071

NOTICE OF HEARING
Thursday, March 7, 2019
at 09:00 a.m.

PLEASE TAKE NOTICE that the undersigned will bring a MOTION TO SUPPRESS
before the Honorable Robert C. Naftz, Thursday, March 7, 2019, at 09:00 a.m.

DATED this _13 th day of February, 2019.

/s/- - - - - - - - - JOSEPH HURLEY
Deputy Public Defender

---
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the _13 th day of February, 2019, I served a true and

correct copy of the NOTICE OF HEARING was served upon the parties below as follows:
Bannock County
Prosecutor's in-box, room 220
Bannock County Courthouse
Pocatello, ID 83205

[X]

efile

Isl
JOSEPH HURLEY
Deputy Public Defender
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE ST:1\T1 '1 ;J:
OF IDAHO, IN AND FOR THE COUNTY OF BANNO£.K_, V\( _ 1
MAGISTRATEDNISION
~

1--~

- - i"!, i

State of Idaho,

7

.

) Case No.: CRPlaintiff,

)
) Search Warrant

vs.

)

ANDREWR. WILSON

)

Defendant

County of Bannock

)

The state of Idaho

)

To any sheriff, constable, marshal, or policeman in the county of Bannock, Idaho.
Proof, by affidavit, having been this day made before me by Officer

RYAN MALONE (naming every person whose affidavit has been taken), that there is
probable cause for believing that the above-named Defendant was driving or was in
actual physical control of a motor vehicle upon a public street or highway or private
property open to the public while under the influence of alcohol or other intoxicating
substances. You are therefore commanded, at any time of the day or night, as the
case may be, to make immediate search of the person of the above-named Defendant
by taking a blood sample (by qualified personnel) for shipping to the Idaho State
Given under my hand, and dated this 8th day of December 20 8

Jud

Search Warrant
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE STA
IDAHO, IN AND FOR THE COUNTY OF BANNOCK, MAGISTRATE DIVISION

State of Idaho,

) Case No.: CRPlaintiff,

) Affidavit of Probable Cause for

vs.

) Search Warrant

ANDREW R WILSON

)

Defendant

)

County of Bannock

)

The state of Idaho

)

I, Officer RYAN MALONE , ~ing first duly sworn, depose and say
1.

I am a peace officer employed by Pocatello Police Department.

2.

On

3.

I observed, or have received credible infonnation that the above-named Defendant was in

12/08/2018

at

02:37

actual physical control of a motor vehicle on a public street or highway or private property open to the
public in Bannock County, Idaho.
4.

I believe that the above-named Defendant is under the influence of alcohol or other

intoxicating

substances

for

the

following

reasons:

It was reported by employees at Jack In the Box a purple car may have intoxicated occupants. I contacted the driver of the car,
ANDREW WILSON, at the drive through. After some questions WILSON admitted to me he had consumed four beers and a
shot within the last six hours. I could smell the odor of an intoxicating beverage on WILSON'S breath and person. WILSON
failed to complete the Standardized Field Sobriety Tests in a satisfactory manor. There were at least four empty containers of
alcohol in the vehicle and one open, mostly-full 32 oz beer in the center console.

5.
the

I request a blood test to determine the above-named Defendant's blood alcohol level for

following

reasons:

(i.e.

refusal,

insufficient

sample,

other):

Wilson was offered a breath test multiple times and refused all offers. WILSON has
been arrested three times in the last six years for Driving under the Influence.

Given under my hand, and dated this

8th

day of

December

~

,

~:s

20

18 .

~

Notary Public for Idaho
Residing at:
My Commission expires:

---.1-----fN-t

DANE.S
NKTm
YPUBLIC
OFIDAHO

ISSION EXPIRES 08/071

Affidavit for Search Warrant
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT o-if./-i-BIE£
OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK, .
MAGISTRATE DIVISION
_,
-

State ofldaho,

f,:
rf!
P/1. :;: 57
E .

:

i -----;-:---.~.. ·--

) Case No.: CR-

L ._;·( ; - ·_: -

~--:·---- .

)

Plaintiff,

) Return of Search Warrant

vs.

ANDREW R. WILSON

)
)

Defendant

County of Bannock

)

The state of Idaho

)

I, Officer Ryan Malone

, being first duly sworn, depose and say

I.

I am the peace officer by whom this warrant was executed.

2.

I obtained a blood sample from

ANDREW R. WILSON ,

as directed by the

Search Warrant, which blood sample has been prepared for shipment to the Idaho State
Police Forensics Lab.
3.

I do swear that the above inventory contains a true and detailed account of

all the property taken by me on the warrant.
Subscribed and sworn before me this 7th day of February , 20 19.

Notary ublic fi
Residing at: t5AwAkKi: ~- 1

::&D,,u@

My Commission expires:

/4/40

/2

Return of Search Warrant
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Electronically Filed
3/1/20191:36 PM
Sixth Judicial District, Bannock County
Jason Dixon, Clerk of the Court
By: Kim Felde, Deputy Clerk

DAVID R. MARTINEZ
Chief Public Defender
P.O. Box 4147
Pocatello, ID 83205-4147
JOSEPH HURLEY
Deputy Public Defender
ISB 10149
cindyd@bannockcounty.us

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

STATE OF IDAHO,
Plaintiff,
vs.

ANDREW R. WILSON,
Defendant.

)
)
)
)
)
)
)
)
)
)

CASE NO. CR03-18-14071

MOTION TO COMPEL RESPONSE
TO DISCOVERY

COMES NOW the Defendant, by and through Joseph Hurley, Bannock County Deputy
Public Defender, and hereby moves the Court compel the prosecution to comply with the
Request for Discovery filed on December 12, 2018, which requests disclosure of all required
information under Idaho Criminal Rule 16; more specifically video and/or audio of the field
sobriety testing.
DATED March 1, 2019.

/s/ Joseph Hurley
JOSEPH HURLEY
Deputy Public Defender

MOTION TO COMPEL RESPONSE TO DISCOVERY

1
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CERTIFICATE OF SERVICE
I hereby certify that on March 1, 2019, I caused to be served a true and correct
copy of the foregoing document upon the following person( s) in the manner indicated:

Bannock County Prosecuting Attorney
Bannock County Courthouse
624 East Center St.
P.O. BoxP
Pocatello, ID 83201
FAX (208) 236-7288

[X]
[ ]
[ ]
[ ]
[ ]
[ ]

e-service via iCourt File and Serve
Hand Delivery
U.S. Mail, postage prepaid
Facsimile
E-mail
Designated Courthouse Box

/s/
Lauren Christensen
Legal Assistant

MOTION TO COMPEL RESPONSE TO DISCOVERY

2
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Filed: March 07, 2019 at 11 :23 AM.
Sixth Judicial District, Bannock County
By:

Kevv Povey Deputy Clerk

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
State of Idaho
Plaintiff,
vs.
Andrew Reed Wilson
Defendant.

Case No. CR03-18-14071

JUDGE: Naftz, Robert C.

DATE: March 07, 2019

CLERK: Keri Povey

LOCATION: Courtroom 300

HEARING TYPE: Motion to Suppress

COURT REPORTER: Stephanie Davis

Court Minutes & Notice of Hearing

Parties Present:

State of Idaho

Attorney:

Ashley Brooke Graham

Andrew Reed Wilson (not
present)

Attorney:

Joseph Francis Hurley

Hearing Start Time: 9:02 AM
Journal Entries:

The Court notes that the Defendant was not present.
Mr. Hurley requested a continuance to obtain a police video as requested in the motion to
compel. He advised the Court that the parties discussed this matter prior to the hearing and the
State was going to comply with the motion to compel.
Ms. Graham had no objection to continue this matter and concurred with defense counsel that
the motion to compel was being complied with.
The Motion to Suppress is continued and reset for MARCH 28, 2019 AT 9:00 A.M.
Hearing End Time: 09:05 AM
CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 7th day of March, 2019, I served a true and correct copy
of the foregoing document upon each of the following individuals in the manner indicated.
Bannock County Prosecutor

(X) E-Mail

Joseph Hurley

(X) E-Mail
Jason Dixon
CLERK OF THE COURT

\(&ti ~

s;gaedc 317/201911'29 AM

Deputy Clerk

COURT MINUTES & NOTICE OF HEARING
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Electronically Filed
3/8/2019 11:58 AM
Sixth Judicial District, Bannock County
Jason Dixon, Clerk of the Court
By: Chantelle Knudsen, Deputy Clerk

STEPHEN F. HERZOG
BANNOCK COUNTY PROSECUTING ATTORNEY
P.O. Box P
Pocatello, Idaho 83205-0050
ASHLEY GRAHAM, ISB #8496
Deputy Prosecuting Attorney
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

STATE OF IDAHO,
Plaintiff,
vs.
ANDREW REED WILSON,
Defendant.
TO:

)
)
)
)
)
)
)
)
)

CASE NO. CR03-18-14071
RESPONSE TO REQUEST
FOR DISCOVERY

JOSEPH HURLEY, Public Defenders Office, Pocatello, Idaho, Attorney for the
Defendant.

COMES NOW, the State of Idaho, by and through ASHLEY GRAHAM,
Deputy Prosecuting Attorney in and for the County of Bannock, Idaho, and responds to
Defendant's Request for Discovery as follows:
REQUEST NO. 1: All materials specified for automatic disclosure by the
Prosecutor, pursuant to Rule 16 of the I.C.R., including but not limited to the following:
a.

All evidence which tends to negate the guilty of the accused in this offense.

RESPONSE NO. 1a: None known at this time.

b.

All evidence which would tend to reduce the punishment in this case.

RESPONSE NO. 1b: None known at this time.

REQUEST NO. 2: Any and all written and/or recorded statements of the
Defendant and the substance of any statement which may have been made either before
or after the arrest, to a peace officer, Prosecuting Attorney of his agent, or to any witness
RESPONSE - Page 1
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which the state may call as a witness in this case.
RESPONSE NO. 2: Please refer to the enclosed copy of the Pocatello Police
Report, LI #18-P25417, 2 Arbitrator DVDs, and Evidence CD. Any and all other videos
and/or audiotapes, if in existence, have been requested from the Pocatello Police
Department, and will be provided upon receipt.
REQUEST NO. 3: Any and all statements, both written or recorded, of any coDefendant or co-conspirators in this case, whether before or after arrest in response to
interrogation, or contact by a peace officer of law enforcement agency.
RESPONSE NO. 3: No co-defendant in this case.

REQUEST NO. 4: Such copy or copies of the Defendant's prior criminal record,
including any misdemeanor records, if any, as is now or may become available to the
prosecuting attorney.
RESPONSE NO. 4: Please refer the enclosed copy of the defendant's prior
criminal record.
REQUEST NO. 5: To permit the Defendant to inspect, copy, or photograph books,
papers, documents, photographs, tangible objects, buildings, places or copies or portions
thereof, which are in the possession, control, or custody of the Prosecuting Attorney, or to
which the Prosecuting Attorney has access.
RESPONSE NO. 5: The Defendant or Defendant's counsel can call and make an
appointment with our office to inspect any and all evidence.
REQUEST NO. 6: Any and all tape and/or video recorded or written statements in
the possession of the Prosecuting Attorney pertaining to this case.
RESPONSE NO. 6: Please refer to Response No. 2.
REQUEST NO. 7: To allow the Defendant to inspect, copy, or photograph the
results of any physical or mental examinations, scientific tests or experiments made in
connection with this case.
RESPONSE NO. 7: Please refer to enclosed Forensic Results.
REQUEST NO. 8: A copy of booking slips, cell-mate records and any other
reports, memoranda or records taken for the booking process of the Defendant in
connection with this case.
RESPONSE NO. 8: Any and all booking slips, reports or other records taken from
the booking process have been requested from the Pocatello Police Department, and if in
existence, will be submitted upon receipt.

REQUEST NO. 9: Please furnish to the Defendant a written list of names and
addresses of all persons having knowledge of relevant facts who may be called by the
state as witnesses at the trial, together with any recorded or prior felony convictions,
which is within the knowledge of the Prosecuting Attorney after exercising due diligence.
RESPONSE - Page 2
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RESPONSE NO. 9: The following list of individuals may be called to testify at the
time of trial:
• R. Malone - Pocatello Police Department
• E. Miller - Pocatello Police Department
• W. Brown - Pocatello Police Department
• B. McArthur - Pocatello Police Department
• D. Daniels - Pocatello Police Department
• Nichole Campbell - 1160 E. Lower Rock Cr., Inkom, ID
• Leo Eldridge - 346 Henry Ave, Chubbuck, ID
At the present time, to the best knowledge of the plaintiff, the aforementioned
individual has no record of felony convictions.
REQUEST NO. 10: The names and addresses of expert witnesses the
Prosecution intends to call at trial, and the substance of the testimony of such witnesses.
RESPONSE NO. 10: The following individuals may be called as expert witnesses
at the time of trial:
• John Garner - Idaho State Police Forensic Services
This witness will testify about their education, work experience, and training
received in order to become a scientist/Chemist/Lab Tech. The witness will also testify
about the analysis of blood and/or urine specimens for the presence of ethanol and
other intoxicating substances and the analysis of blood and/or urine specimens to
establish the presence of drugs of abuse and other impairing drug compounds. This
witness will testify about the use of all equipment, processes, policies and procedures
used in the process of testing blood for various substances including but not limited to
alcohol, illegal and legal drugs. He will also testify to his training and experience with
regard to testing various substances including blood samples. The witness' curriculum
vitae may be viewed online at isp.idaho.gov/forensics.

At the present time, to the best knowledge of the plaintiff, the aforementioned
individual has no record of felony convictions.
REQUEST NO. 11: Copies of all Police Reports, investigative reports and
memoranda within the Prosecutor's possession in connection with the investigation and
prosecuting of this case.
RESPONSE NO. 11: Please refer to Response No. 2.
REQUEST NO. 12: A copy of the log sheet for the breath testing devise used to
test the Defendant's blood alcohol, which log sheet should reflects all test administered
on the same date as the Defendant was tested or would have been tested.
RESPONSE NO. 12: NIA, the Defendant did not take a breath test.

REQUEST NO. 13: A copy of the calibration certificate for the breath testing
device used to administer a blood alcohol test to the Defendant.
RESPONSE - Page 3
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RESPONSE NO. 13: N/A, the Defendant did not take a breath test.

REQUEST NO. 14: A copy of any other certificate or certification for the breath
testing devise used to administer the blood alcohol test to the Defendant.
RESPONSE NO. 14: N/A, the Defendant did not take a breath test.

REQUEST NO. 15: A copy of any certificate or record indicating that the individual
who administered the breath test to the Defendant is qualified to operate the machine
used.
RESPONSE NO. 15: N/A, the Defendant did not take a breath test.

REQUEST NO. 16: A copy of any record available indicating the extent of the
training and experience in breath testing of the individual who administered such test with
regard to the specific instrument used for testing the Defendant.
RESPONSE NO. 16: N/A, the Defendant did not take a breath test.

REQUEST NO. 17: A copy of the manual of procedures governing the
administration of breath tests at the facility and place where the Defendant was tested,
including the manuals for the breath testing device used to administer the blood alcohol
test to the Defendant.
RESPONSE NO. 17: N/A, the Defendant did not take a breath test.
REQUEST NO. 18: A copy of the lntoxilizer 5000 print-outs and/or the AlcoholSensor Ill from the five tests administered prior to the test administered to the Defendant.
RESPONSE NO. 18: N/A, the Defendant did not take a breath test.

REQUEST NO. 19: The date of any repairs or maintenance performed on the
machine used to test the Defendant's blood alcohol during the three months prior the
testing of the Defendant, and the nature of any such repairs or maintenance.
RESPONSE NO. 19: N/A, the Defendant did not take a breath test.

REQUEST NO. 20: The date of any repairs or maintenance performed on the
machine used to test the Defendant's blood alcohol, from the date of testing of the
Defendant up to the date of trial, and the nature of such repairs or maintenance.
RESPONSE NO. 20: N/A, the Defendant did not take a breath test.

REQUEST NO. 21: Copies of all Alco-Sensor Ill Manuals.
RESPONSE - Page 4
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RESPONSE NO. 21: N/A, the Defendant did not take a breath test.

REQUEST NO. 22: The date and test of all additions, deletions, modifications, or
changes made to any lntoxilizer 5000 Instruction Manual and/or Alcohol-Sensor Ill.
RESPONSE NO. 22: N/A, the Defendant did not take a breath test.

REQUEST NO. 23: The number of times within the last two years that the machine
used to test the Defendant has been tested to determine its ability to detect acetone and
the results of those tests.
RESPONSE NO. 23: N/A, the Defendant did not take a breath test.

REQUEST NO. 24: A copy of any repair or maintenance log kept with regard to
the machine, which was used to test the Defendant.
RESPONSE NO. 24: N/A, the Defendant did not take a breath test.

REQUEST NO. 25: The results of any test conducted by any agent of the State of
Idaho or any other governmental entity to determine the effect of radio frequency
interference (RFI) or the presence of acetone in the breath on the machine used to
determine the blood alcohol content of the Defendant.
RESPONSE NO. 25: N/A, the Defendant did not take a breath test.

REQUEST NO. 26: The result of any test conducted by the manufacturer of the
lntoxilizer 5000 and/or the Alcohol-Sensor 111, to determine its susceptibility to interference
by the radio frequency interference or acetone.
RESPONSE NO. 26: N/A, the Defendant did not take a breath test.

REQUEST NO. 27: A copy of any and all regulations adopted by the Idaho
Department Law Enforcement with regard to the conduct of forensic alcohol
examinations.
RESPONSE NO. 27: N/A, the Defendant did not take a breath test.

REQUEST NO. 28: Any instructions or guidelines followed by the Department
administrating the blood alcohol test, in calibrating the lntoxilizer 5000 and/or the AlcoholSensor Ill.
RESPONSE NO. 28: N/A, the Defendant did not take a breath test.

RESPONSE - Page 5
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REQUEST NO. 29: Any policy statements or memorarida concerning calibration
check.
RESPONSE NO. 29: N/A, the Defendant did not take a breath test.

REQUEST NO. 30: Please furnish any and all statements from conversations
between the Defendant and any third person, which may have been intercepted through
telephone monitoring, or any other means, during any time that the Defendant was
incarcerated at the Bannock County Jail, or any other detention facility.
RESPONSE NO. 30: The State objects to this Request on the grounds that it is
irrelevant and overbroad.
REQUEST NO. 31: Pursuant to Rule 16 of the Idaho Criminal Rules, the State has
a continuing duty to supplement such responses, and has a duty to exercise due
diligence in gathering and discovering of such evidence.
RESPONSE NO. 31: The State is aware of its duties under Rule 16.

The State reserves the right to supplement this response upon receipt of such
evidence.
DATED this _fz_ day of March, 2019
~

ASHLEY GRAHAM
~ Deputy Prosecuting Attorney

CERTIFICATE OF DELIVERY
I HEREBY CERTIFY That on this

L

day of March, 2019, a true and

correct copy of the foregoing RESPONSE TO REQUEST FOR DISCOVERY was
delivered to the following:
JOSEPH HURLEY
PUBLIC DEFENDER
BANNOCK COUNTY COURTHOUSE
POCATELLO, IDAHO 83205

[x] E-file & Serve

I ] hand delivery
[ ] facsimile
I ] courthouse mailbox

~ ASHLEY GRAHAM
✓

RESPONSE - Page 6
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Filed: 04/19/2019 14:59:54
Sixth Judicial District, Bannock County
Jason Dixon, Clerk of the Court
By: Deputy Clerk - Povey, Keri
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

State of Idaho
Plaintiff,
vs.
Andrew Reed Wilson
Defendant.

Case No. CR03-18-14071
Order to Continue Jury Trial and Pre-Trial
Conference & Order Setting Briefing
Schedule

The Court finds that based upon the Defendant's motion to suppress being taken
under advisement, that good cause exists to continue the trial in this case. New Trial and
Pre-Trial Conference is set for:
Hearing
Pre-trial Conference
Jury Trial

Date
June 24, 2019
July 9, 2019

@

Time
04:00 PM
09:00 AM

It is further ordered that the briefing schedule for the Defendant's Motion to Suppress
is as follows:
1. The Defendant's brief is due no later than 5:00 p.m. on May 9, 2019.
2. The State's reply brief is due no later than 5:00 p.m. on May 24, 2019.
3. The Defendant's reply brief is due no later than 5:00 p.m. on May 31, 2019.
The Court will take the matter under advisement on May 31, 2019.

IT IS SO ORDERED.

Dated: April 19, 2019
Robert C. Naftz
Judge

ORDER TO CONTINUE JURY TRIAL AND PRE-TRIAL CONFERENCE &
ORDER SETTING BRIEFING SCHEDULE
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CERTIFICATE OF SERVICE

I certify that on April 19, 2019, I served a copy of the attached to:

Ashley Brooke Graham
Po Box P
Pocatello Id 83205

~ By email

Joseph Francis Hurley
Po Box 4147
Pocatello Id 83205-414 7

~ By email

By:

\(&fl~~

Signed: 4/19/2019 03:00 PM

Deputy Clerk

ORDER TO CONTINUE JURY TRIAL AND PRE-TRIAL CONFERENCE &
ORDER SETTING BRIEFING SCHEDULE

2
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Filed: April 19, 2019 at 1 :11 PM.
Sixth Judicial District, Bannock
County
By:

Kevv Povey Deputy Clerk

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
State of Idaho
Plaintiff,
vs.
Andrew Reed Wilson
Defendant.

Case No. CR0J-18-14071

JUDGE: Naftz, Robert C.

DATE: April 18, 2019

CLERK: Keri Povey

LOCATION: Courtroom 300

HEARING TYPE: Motion to Suppress

COURT REPORTER: Stephanie Morse

Court Minutes

Parties Present:
State of Idaho

Attorney:

Ashley Brooke Graham

Andrew Reed Wilson

Attorney:

Joseph Francis Hurley

Hearing Start Time: 9:16 AM
Journal Entries:
9:16 - The Court calls the case.
9:16 - The Defendant is present with counsel.
9:17 - The State has no issue with standing so the burden shifts to the State.
9:17 - State's witness, Leo Eldrege, was called, sworn, and testified.
9:20 - Ms. Graham conducted direct examination of the witness.
9:23 - Mr. Hurley conducted cross examination of the witness.
9:30 - Ms. Graham conducted redirect examination of the witness.
9:31 - Mr. Hurley conducted re-cross examination of the witness and the witness was excused.
9:31 - State's witness, Pocatello Police Officer Ryan Malone, was called, sworn, and testified.
9:33 - Ms. Graham conducted direct examination of the witness.
9:49 - Mr. Hurley conducted cross examination of the witness.
10:09 - Recess.
10:25 - Back in session.
10:25 - State's witness, Officer Malone, was placed back on the witness stand and reminded he
was still under oath.
10:25 - Mr. Hurley continued cross examination of the witness.
10:28 - Ms. Graham conducted redirect examination of the witness.
10:29 - Mr. Hurley conducted re-cross examination of the witness.
10:32 - The Court questioned the witness.
10:35 - Ms. Graham has no follow up questions.
10:35 - Mr. Hurley asked the witness follow up questions in light of the Court's questioning.
10:38 - The witness was excused.
10:38 - The State rested.
10:38 - The Defense rested.
10:38 - The Court discusses the suppression issues with the parties.
10:44 - The Jury Trial is continued and reset to 07 /09/19 with a Pre-Trial Conference on
COURT MINUTES (Criminal)
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06/24/19.
10:45 - Defendant's brief is due 05/09/19. State's reply brief is due 05/24/19, Defendant's reply
brief is due 05/31/19.
10:46 - The Court will take the matter under advisement on 05/31/19.
10:46 - The transcript of this hearing shall be provided to counsel.
10:47 - Court Adjourned.
Hearing End Time: 10:47 AM
Exhibits:

__,.__. C.

f¼

APPROVED BY:____________________________
Robert C. Naftz, District Judge

COURT MINUTES (Criminal)
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Filed: 04/19/2019 14:57:53
Sixth Judicial District, Bannock County
Jason Dixon, Clerk of the Court
By: Deputy Clerk - Povey, Keri
Filed: 04/19/2019 14:57:52
Sixth Judicial District, Bannock County
Jason Dixon, Clerk of the Court
By: Deputy Clerk - Povey, Keri

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

State of Idaho
Plaintiff,
vs.
Andrew Reed Wilson
Defendant.

Case No. CR03-18-14071
Order for Transcript
Event Code: ORTRAN

Upon oral motion, the Court orders a typewritten transcript of the Motion to Suppress, held on
April 18, 2019 at 9:00 a.m., be prepared.

IZI at county expense subject to reimbursement by the Defendant (the Defendant is indigent).

If

this Order for Transcript was requested by the public defender and private counsel thereafter
substitutes in for the public defender, the Defendant must at that time pay the cost of the
transcript or make a showing that he is indigent and unable to pay.
If private counsel substitutes in for the public defender, private counsel shall contact the
transcription department directly to ensure timely preparation of the transcript.

D at Defendant's expense.
IT IS SO ORDERED.

Dated: April 19, 2019
Robert C. Naftz
Judge

Order for Transcript -

D-CR (OR6) 5.6.14
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CERTIFICATE OF SERVICE

I certify that on this date, I served a copy of the attached to:
~ By
D By
D By
D By

Ashley Brooke Graham
prosecutor@bannockcounty.us

Joseph Francis Hurley
cindyd@bannockcounty.us

E-mail □ By mail
fax (number) _ _
overnight delivery/Fed Ex
personal delivery

~ By E-mail

□ By mail

~ By E-mail

□ By mail

D By fax (number) _ _
D By overnight delivery/Fed Ex
D By personal delivery

Court Reporter
Stephanie Morse

D By fax (number) _ _
D By overnight delivery/Fed Ex
D By personal delivery
Jason Dixon
Clerk of the Court

Dated: 4/19/2019

By:

\(ltl°tf,/~

Signed: 4/19/2019 02:58 PM

Deputy Clerk

Order for Transcript - D-CR (OR6) 5.6.14
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Electronically Filed
5/9/2019 10:06 PM
Sixth Judicial District, Bannock County
Jason Dixon, Clerk of the Court
By: Chantelle Knudsen, Deputy Clerk

DAVID R. MARTINEZ
Chief Public Defender
P.0. Box 4147
Pocatello, ID 83205-4147
JOSEPH HURLEY
Deputy Public Defender
ISB 10149
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
STATE OF IDAHO,
CASE NO. CR03-2018-14071-FE
Plaintiff,

v.

BRIEF IN SUPPORT OF MOTION TO
SUPPRESS

ANDREW WILSON,
Defendant.

_________)

COMES NOW Andrew Wilson, Defendant in the above matter, by and through her
attorney, Joseph Hurley, Deputy Public Defender of the Bannock County Public Defender's
Office, and hereby submits this brief in support of his Motion to Suppress.
FACTS

On or about December 18

th

,

2018, Officer Malone received a dispatch call because"the

employees of the Jack in the Box felt that the occupants [of a purple car] may be possibly
intoxicated". Tr. Pg. 5, 20, 21. When the officer arrived at the Jack in the Box, he approached a
car that was in the drive through lane and not in motion. Tr. Pg. 36. The car he saw was maroon
in color. Tr. Pg. 36. The officer did not confer with the employees to confirm if that was the car

1
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that he was called to investigate. Tr. Pg. 36. There were no other indications that lead to the
officer determining this was the car which he was seeking. Tr. Pg. 44.
The officer approached the maroon car on the passenger side. Tr. Pg. 21. He told the
defendant that he was there to see if the occupants of the car were possibly intoxicated. Tr. Pg
21. The officer observed at least four empty beer cans on the passenger-side floor of the car.
Tr. Pg. 22. He also could smell alcohol coming from the car but he did not know the source of
the smell. Tr. Pg. 41. The defendant denied that he had been drinking. Tr. Pg. 21.
After the initial interaction with the defendant, the officer had the "defendant pull over
his vehicle to the side of the parking lot so that he could check the defendant's eyes". Tr. Pg. 21,
1

43-44. The officer did not see the car move while it was in the drive through lane, and did not
see any driving pattern, prior to him telling the defendant to move the car. Tr. Pg. 40, 43.
Once the defendant moved the car to the parking lot, the defendant exited his car and
the officer met the defendant at the rear of car. Tr. Pg. 22. At that point, the officer the
conducted an impromptu nystagmus test Tr. Pg. 24. Based on the results of the impromptu
nystagmus test, the officer then asked the defendant to conduct standardized field sobriety
tests. Tr. Pg. 24. At some point, after the detention, the defendant did admit to drinking. Tr. Pg.
55. But he did not admit before then.
The officer began the field sobriety tests with another nystagmus test, which the officer
noted the defendant failed. Tr. Pg. 27. The officer then had the defendant conduct the walk and

1

There is an issue with this fact as the officer admits he did testify at the preliminary hearing that he told the
defendant to go park the car, but then later stated he asked the defendant to move his car. So we now have
conflicting testimony from the same witness on what could potentially be a very important fact. But during the
State's direct examination of the officer, the State asked "So did you have the defendant move his vehicle
somewhere else from the drive-through?" To which the officer stated "Just from the drive-through window over to
the side of the parking lot, yes."
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turn portion of the field sobriety tests, which the defendant passed. Tr. Pg. 30. After the walk
and turn, the officer had the defendant conduct the one leg stand portion of the field sobriety
tests, which the defendant passed as well. Id. The officer then placed the defendant under
arrest based on the defendant failing the nystagmus test. Tr. Pg. 31.

A.

WHETHER THE OFFICER ILLEGALLY DETAINED THE DEFENDANT AT THE INCEPTION OF
THE INVESTIGATION
PRELIMINARY STATEMENT

The facts relevant to the Motion to Suppress and the issues raised by the motion are
those testified to at the Motion to Suppress hearing. The defendant ultimately argues that the
officer illegally detained him when he had the defendant move his car in order to check his
eyes. The defendant argues that the officer did not have reasonable suspicion to detain him.
The defendant seeks to suppress evidence obtained from the officer after the illegal
detention, including but not limited to evidence obtained during the field sobriety tests, any
statements made by the defendant, and the results of the breathalyzer.

ARGUMENT

A. The Officer Illegally Detained The Defendant In Order To Conduct An Investigation.
The 4th Amendment to the United States Constitution protects a person from
unreasonable searches and seizures. "The right of the people to be secure in their persons,
houses, papers, and effects, against unreasonable searches and seizures, shall not be violated,
and no Warrants shall issue, but upon probable cause, supported by Oath or affirmation, and
particularly describing the place to be searched, and the persons or things to be seized." Idaho's
Constitution provides the same constitutional protection. Defendant asserts that both his
3
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rights under the United States Constitution and the Idaho Constitution against unreasonable
searches and seizures were violated.
“A seizure under the meaning of the Fourth Amendment occurs only ‘when the
officer, by means of physical force or show of authority, has in some way restrained the
liberty of a citizen.” State v. Willoughby, 147 Idaho 482, 486, 211 P.3d 91, 95 (2009). A
seizure initiated through a show of authority requires words or actions, or both, by a law
enforcement officer that would convey to a reasonable person that the officer was ordering
him or her to restrict his or her movement. Id.
In this case, a seizure did occur. The officer told the defendant he was there to see if
the occupants were intoxicated. The officer had the defendant move his vehicle to the side
of the parking lot so that he could check the defendant’s eyes. Another police officer arrived
at the scene shortly after the defendant was told to pull over to the side of the parking lot.
This is the type of a show of authority that would convey to a reasonable person that the
officer was ordering him to restrict his movement.
But in order to seize a person for an investigatory detention, it must be “based on
reasonable suspicion must be conducted in a manner that is reasonably related in scope to the
circumstances which justified the interference in the first place." State v. Stewart, 145 Idaho
641, 181 P. 3d 1249 (2008), citing Terry v. Ohio, 392 U.S. 1, 88 S.Ct. 1868, 20 L.Ed.2d 889 (1968).
Indeed, the courts have found that
“[t]ypically, seizures must be based on probable cause to be
reasonable. (Citations omitted) However, limited investigatory
detentions, based on less than probable cause, are permissible when
justified by an officer's reasonable articulable suspicion that a person
has committed, or is about to commit, a crime. (Citations omitted)
4
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Reasonable suspicion must be based on specific, articulable facts and
the rational inferences that can be drawn from those facts. (Citations
omitted) The quantity and quality of information necessary to establish
reasonable suspicion is less than that necessary to establish probable
cause. (Citations omitted) Still, reasonable suspicion requires more
than a mere hunch or "inchoate and unparticularized suspicion."
(Citations omitted) Whether an officer possessed reasonable suspicion is
evaluated based on the totality of the circumstances known to the officer
at or before the time of the stop.”
State v. Bishop, 146 Idaho 804, 203 P. 3d 1203 (2009). And the courts have stated
further that
“[t]he determination of whether an investigative detention is
reasonable requires a dual inquiry—whether the officer's action was
justified at its inception and whether it was reasonably related in scope
to the circumstances which justified the interference in the first place.
(Citations omitted) An investigative detention is permissible if it is
based upon specific articulable facts which justify suspicion that the
detained person is, has been, or is about to be engaged in criminal
activity. (Citations omitted) Such a detention must be temporary and
last no longer than necessary to effectuate the purpose of the stop.
(Citations omitted) Where a person is detained, the scope of detention
must be carefully tailored to its underlying justification. (Citations
omitted) In this regard, we must focus on the intensity of the detention,
as well as its duration. (Citations omitted) The scope of the intrusion
permitted will vary to some extent with the particular facts and
circumstances of each.”
State v. Neal, 159 Idaho 519, 367 P. 3d 1231 (2016).
Reasonable suspicion to conduct an investigative detention is not a bright line standard,
and is viewed under the totality of the circumstances. State v. Stewart, 145 Idaho 641, at 181.
In order to establish reasonable suspicion, “an officer may draw reasonable inferences from the
facts in his or her possession, and those inferences may be drawn from the
officer's experience and law enforcement training.” State v. Montague, 114 Idaho 319, 321, 756
P.2d 1083, 1085 (Ct.App.1988). And ultimately, it is the State's burden to show that the seizure
was justified on the basis of a reasonable suspicion and was sufficiently limited in scope and

5
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duration to satisfy the conditions of an investigative seizure. State v. Parkinson, 135 Idaho 357,
361–62, 17 P.3d 301, 305–06 (Ct. App. 2000).
In a DUI investigation the courts have several factors to consider whether reasonable
suspicion has been established in order for a police officer to detain a person for an
investigation.
In some instances, we have found probable cause where the defendant had driven
erratically, emitted a strong odor of alcohol, slurred his speech, and admitted to
consuming alcohol. State v. Robinson, 144 Idaho 496, 499, 163 P.3d 1208, 1211
(Ct.App.2007); see also State v. Finnicum, 147 Idaho 137, 140, 206 P.3d 501, 504
(Ct.App.2009) (officers had probable cause where defendant smelled strongly of
alcohol, slurred her speech, had bloodshot eyes, seemed confused, and a witness
opined she was highly intoxicated); Armbruster, 117 Idaho at 20, 784 P.2d at 350
(probable cause established where driver weaved in and out of his lane, smelled of
alcohol, slurred his speech, had bloodshot eyes, and admitted to drinking). Under other
circumstances, we have found reasonable suspicion on similar facts. See State v.
Ferreira, 133 Idaho 474, 484, 988 P.2d 700, 710 (Ct.App.1999). In Ferreira, the
defendant was speeding before being pulled over, emitted a strong odor of alcohol, and
admitted to consuming alcohol. Officer had reasonable suspicion for detention and to
administer field sobriety tests where he detected the odor of alcohol and the defendant
slurred her speech and admitted to consuming alcohol. State v. Pick, 124 Idaho 601,
605, 861 P.2d 1266, 1270 (Ct.App.1993).
State v. Martinez-Gonzalez, 152 Idaho 775, 780, 275 P.3d 1, 6 (Ct. App. 2012).
Martinez-Gonzalez indicates that (1) there must be several factors present to establish
reasonable suspicion, and (2) that there must be factors present that are tied to the defendant.
The cases cited in Martinez-Gonzalez all state that the defendant presented factors of
intoxication. In the aforementioned cases in Martinez-Gonzalez, it was the defendant who had
a poor driving pattern, it was the defendant who smelled of alcohol, it was the defendant who
had bloodshot eyes, and it was the defendant who slurred their speech, etc. Indeed, virtually all
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appellate cases which address reasonable suspicion issues focus on the defendant’s actions and
behaviors.
The officer does not present any factors that show he had a reasonable suspicion that
the defendant was engaged in or about to engage in a criminal activity, which is required to
detain a person. State v. Neal, 159 Idaho 519 at 367. Because in this case, there is no testimony
or evidence which indicates the factors the officer relied upon are tied to the defendant. The
officer states that he saw empty beer cans next to the passenger. The officer states that he
smelled the odor of alcohol coming from the vehicle but he did not know where the odor was
coming from. And the defendant denied drinking any alcohol.
But there is no testimony that the driver was slurring his words, had bloodshot eyes,
emitted the smell of alcohol from his person, or had any poor driving pattern. There is no
testimony or evidence that the officer can point to in order to make an inference that the
defendant was possibly intoxicated.
Moreover, the officer testified that he was called to check on a purple vehicle with
possible intoxicated occupants. See Tr. Pg. 20-21. He does not testify that he received more
information than that. There is no indication that he even approached the correct vehicle,
especially since he approached a vehicle that was maroon in color. He never verified with the
employees that he approached the correct vehicle. And there is no testimony that the officer
even knew what the employees observed and reported to dispatch.
For the officer to detain the defendant he was making a jump to conclusions; he was
acting on a mere hunch. As stated in Bishop, an officer cannot base his decision to detain a
defendant on a mere hunch. State v. Bishop, 146 Idaho 804, 203 P. 3d 1203 (2009). The officer
7
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guessed that the defendant may be intoxicated. He had no specific factors that he could point
to that indicated the defendant may be intoxicated.
While an officer may use all of his training and experience to make reasonable
inferences, but the officer here does not have much training and experience. Based on the
testimony provided, the officer stated only that he has been employed by the police
department for two years, has attended one “wet lab”, and has done only two dozen DUI
investigations. There is nothing the officer can point to in his limited training and experience to
say that he can make inferences that the defendant was likely intoxicated.
When taken into the totality of the circumstances, the factors the officer relied upon do
not support reasonable suspicion to detain the defendant for an investigation. The officer had
nothing substantial that he could rely upon, and was acting on a mere hunch that the
defendant may be intoxicated.
Conclusion
The exclusionary rule requires the suppression of both “primary evidence obtained as a
direct result of an illegal search or seizure, but also evidence later discovered and found to be
derivative of an illegality or ‘fruit of the poisonous tree.’ ” Segura v. United States, 468 U.S. 796,
804, 104 S.Ct. 3380, 82 L.Ed.2d 599 (1984) (quoting Nardone v. United States, 308 U.S. 338, 341,
60 S.Ct. 266, 84 L.Ed. 307 (1939)); accord, e.g., Bishop, 146 Idaho at 811–12, 203 P.3d at 1210–
11.
This rule allows the courts to suppress any and all evidence of any unlawful conduct
from the police officer. Here, the defendant argues that the officer lacked a reasonable
suspicion basis necessary to detain the defendant. Therefore, all evidence obtained after the
8
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detention, including the results of the field sobriety tests, any statements made by the
defendant, and the results of the blood draw pursuant to the arrest should all be suppressed.

DATED this __9_day of May, 2018.

____.sf____
Joseph Hurley
Deputy Public Defender

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the _ 9 _ day of May, 2019, I served a true and correct
copy of the MOTION TO SUPPRESS to the Bannock County Prosecutor bye-file to the
Prosecutor of Bannock County, Pocatello, Idaho.

_ __.Is/_ _ __
Joseph Hurley
Deputy Public Defender
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Filed: 05/17/2019 16:48:35
Sixth Judicial District, Bannock County
Jason Dixon, Clerk of the Court
By: Deputy Clerk - Hilgert, April

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT IN AND
FOR THE STATE OF IDAHO, COUNTY OF BANNOCK
STATE OF IDAHO,
Plaintiff,
vs.

Case No: CR03-18-14071
AMENDED ORDER SETTING
BRIEFING SCHEDULE

ANDREW REED WILSON,
Defendant.

The Court having received a request for extension of time by agreement of the
Parties and good cause existing thereof,
IT IS HEREBY ORDERED that the State's brief is due on or before May 28, 2019
at the hour of 5:00 p.m.
IT IS FURTHER ORDERED that the Defendant's reply brief is due on or before
June 3, 2019 at the hour of 5:00 p.m. if the Defendant does not choose to submit their brief
simultaneously.
The Court will take the matter under advisement once the briefs have been filed
with the Court on June 3, 2019.
DATED this 1yth day of May, 2019.

ROBERT C. NAFTZ
District Judge
Case No. CR03-18-14071
AMENDED ORDER SETTING BRIEFING SCHEDULE

Page 1 of 2
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 1]1h day of May, 2019, I served a true and
correct copy of the foregoing document upon each of the following individuals in the
manner indicated.
Bannock County Prosecutor

□ U.S. Mail
~ E-Mail
D Courthouse Box
D Fax: 236-7288

Joseph Hurley

□ U.S. Mail
~ E-Mail
D Courthouse Box
D Fax:

Jason Dixon
CLERK OF THE COURT

By:/s/ April Hilgert
Deputy Clerk

Case No. CR03-18-14071
AMENDED ORDER SETTING BRIEFING SCHEDULE
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Electronically Filed
5/21/2019 3:36 PM
Sixth Judicial District, Bannock County
Jason Dixon, Clerk of the Court
By: Kim Felde, Deputy Clerk

DAVID R. MARTINEZ
Chief Bannock County Public Defender
P. 0. Box 4147
Pocatello, Idaho 83205
(208) 236-7040
JOSEPH HURLEY
Deputy Public Defender
I.S.B. #10149
cindyd@bannockcounty.us

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

STATE OF IDAHO,
Plaintiff,
vs.

ANDREW R. WILSON,
Defendant.

)
)
)
)
)
)
)
)
)
)

CASE NO. CR03-18-14071

DEFENDANT'S RESPONSE TO
REQUEST FOR DISCOVERY

Comes now the Defendant, by and through his attorney of record, Joseph Hurley, Deputy
Public Defender, and pursuant to Rule 16 of the Idaho Criminal Rules, and provides the
following responses to the State's request for disclosure and production:

Request No. 1: Any books, papers, documents, photographs, tangible objects or copies
or portions thereof, which are within the possession, custody or control of the Defendant, and
which the Defendant intends to introduce at trial in the above-mentioned case.

Response No. 1. The Defense intends to introduce any such items which are referenced
in any discovery response provided by the prosecuting attorney to the Defendant and any such
items that are in the custody or control of the prosecution attorney or the prosecuting attorney's
agents or those who regularly report to the prosecuting attorney. There are no additional items to
disclose at this time.

Request No. 2.

Copies of any and all results or reports of physical or mental

DEFENDANT'S RESPONSE TO REQUEST FOR DISCOVERY
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examinations and of any scientific tests or experiments made in connection with the abovementioned case, or copies thereof, within the possession or control of the Defendant which the
Defendant intends to introduce at the trial, or which were prepared by a witness whom the
defendant intends to call at trial when the results or reports relate to testimony of the witness.
Response No. 2. The Defense intends to introduce any such items which are referenced
in any discovery response provided by the prosecuting attorney to the Defendant and any such
items that are in the custody or control of the prosecution attorney or the prosecuting attorney’s
agents or those who regularly report to the prosecuting attorney. There are no additional items to
disclose at this time.
Request No. 3: Describe any and all documents and tangible evidence, not previously
disclosed, which Defendant intends to introduce or may introduce at trial.
Response No. 3. The Defense intends to introduce any such items which are referenced
in any discovery response provided by the prosecuting attorney to the Defendant and any such
items that are in the custody or control of the prosecution attorney or the prosecuting attorney’s
agents or those who regularly report to the prosecuting attorney. There are no additional items to
disclose at this time.
Request No. 4. The names and addresses of lay witnesses the Defendant intends to call
at trial, and the substance of the testimony of such witnesses.
Response No. 4. The Defense intends to call any witness identified in or referred to in
any discovery response provided by the prosecuting attorney or which is known to the
prosecution attorney or the prosecuting attorney’s agents or those who regularly report to the
prosecuting attorney. There are no additional items to disclose at this time.
The Defendant objects to providing the substance of the testimony of witness, as the
disclosure of such information is not required by Idaho Criminal Rule 16 and may violate the
Defendant’s right under the 5th, 6th, and 14th Amendments to the United States Constitution and
Section 13, Article 1, of the Idaho Constitution.
Request No. 5. The names and addresses of expert witnesses the Defendant intends to
call at trial, and the substance of the testimony of such witness.
Response No. 5. The Defense intends to call any expert who is referenced in any
discovery response provided by the prosecuting attorney to the Defendant. The substance of
DEFENDANT’S RESPONSE TO REQUEST FOR DISCOVERY
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such testimony will include any information or opinion disclosed in any discovery response
provided by the prosecuting attorney to the Defendant or which may otherwise be known to or in
the custody or control of the prosecution attorney or the prosecuting attorney's agents or those
who regularly report to the prosecuting attorney. There are no additional items to disclose at this
time.
The Defendant objects to providing information beyond what 1s required by Idaho
Criminal Rule 16(c)(4).

Request No. 6. Under Idaho Code §19-519, if you intend to offer evidence of an alibi in
your defense, you are hereby required to serve upon me, the undersigned Prosecution Attorney or
Bannock County, Idaho, within ten (10) days, a notice in writing of your intention to disclaim
such alibi which said notice shall contain specific information as the places( s) and time( s) at said
place(s) at which you claim to have been on the day of the alleged offense, and as particularly as
is known to your or your attorney, the names and addressed of the individuals(s) and/or
testimonial witnesses by whom you propose to establish such alibi.

Response No. 6. There is information to disclose at this time.
DATED: May 21, 2019.
/s/ Joseph Hurley
Joseph Hurley
Deputy Public Defender

DEFENDANT'S RESPONSE TO REQUEST FOR DISCOVERY
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CERTIFICATE OF SERVICE
I hereby certify that on May 21, 2019, I caused to be served a true and correct
copy of the foregoing document upon the following person( s) in the manner indicated:
Bannock County Prosecuting Attorney
Bannock County Courthouse
624 East Center St.
P.O. BoxP
Pocatello, ID 83201

[X]
[ ]
[ ]
[ ]
[ ]

e-Service via iPortal file and serve system
Hand Delivery
U.S. Mail, postage prepaid
Facsimile
E-mail

/s/ Cynthia Brewer
CYNTHIA BREWER
Legal Assistant

DEFENDANT'S RESPONSE TO REQUEST FOR DISCOVERY
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Electronically Filed
5/22/2019 10:55 AM
Sixth Judicial District, Bannock County
Jason Dixon, Clerk of the Court
By: Kim Felde, Deputy Clerk

STEPHEN F. HERZOG
BANNOCK COUNTY PROSECUTOR
P.O.BOXP
POCATELLO, ID 83205-0050

ASHLEY GRAHAM, ISB #8496
Deputy Prosecuting Attorney
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

)
)

STATE OF IDAHO,
Plaintiff,
vs.
ANDREW WILSON,
Defendant.

_____________ )

)
)
)
)
)
)
)

STATE'S BRIEF IN
OPPOSITION OF MOTION
TO SUPPRESS

CASE NO. CR-03-18-14071-FE

COMES NOW, the State ofldaho, by and through ASHLEY GRAHAM, Deputy
Prosecuting Attorney for Bannock County, Idaho, in opposition of defense counsel's motion to
suppress and submits the following brief.

BACKGROUND
On December 8, 2018 the defendant, Andrew Wilson was operating a motor vehicle and
going through the drive thru of Jack in the Box off Pocatello Creek Road in Bannock County,
Idaho around 2:30am. Leo Eldredge was working at Jack in the Box that night and was
concerned that the defendant was possibly intoxicated due to his behavior and statements
regarding having alcohol in the vehicle. Mr. Eldredge called the police to have them perform a
welfare check on a purple vehicle. Officer Malone arrived on scene and saw a maroon vehicle
sitting in the drive thrn. Officer Malone testified it was the only vehicle that was remotely close
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to what was described by the reporting party. Officer Malone asked the driver to move his
vehicle to a different location in the parking lot which the driver consented to. Mr. Eldredge
testified at the motion to suppress in this case that he saw the officers' contact the vehicle that he
had called the police in regards to. Officer Malone asked the defendant to step out of the vehicle
so he could determine ifhe was safe to drive and the defendant willingly agreed to get out of the
vehicle and be checked. At no point did the defendant ever state he wanted to leave. At no point
did the defendant ever not willing agree to any of the officer's requests. Officer Malone was the
only officer who had contact with the defendant during the initial stop. There were no officers
parked in a manner that would prevent the defendant from leaving. Only one other officer
initially a!Tived on scene and he functioned solely as a back-up officer and did not make contact
with the defendant. Officer Malone stated that he had the defendant step out of the vehicle and
that's when he could smell the odor of alcohol coming from the defendant and noticed he had
glassy eyes. The defendant was asked to perform the horizontal gaze nystagmus test in order to
quickly determine whether or not the defendant may be impaired. The defendant failed that test
and admitted to consuming alcohol that evening at which point Officer Malone began his DUI
investigation. The defendant took the standardized field sobriety tests and failed them. At the
conclusion of those tests the defendant was arrested on suspicion of DUI and refused a breath
test. Officer Malone then obtained a search warrant and performed a blood draw on the
defendant.
ISSUES
1. WAS THE OFFICER PERFORMING A WELFARE CHECK THAT TURNED

INTO A VALID DUI INVESTIGATION?

Page 98

AUTHORITY

A person is seized within the meaning of the Fourth Amendment if the officer restrains
the person's liberty if "the officer communicates to the detainee, either orally or through a show
of force or authority that he is not free to go about his business." State v. Zubizareta, 122 Idaho
823, 839 P.2d 1237 (Ct.App.1992). The test to determine whether an officer used authority
sufficient to restrain a defendant's liberty is objective and is based on how a reasonable person
would have understood the officer's words and actions. Therefore, the proper inquiry is whether,
based on all the surrounding circumstances a reasonable person would feel free to leave or
otherwise decline the officer's request, and terminate the encounter. See. Terry v. Ohio, 392 U.S.
1, 88 S.Ct. 1868 (1968). However, not all contacts between officers and citizens involve a
seizure within the meaning of the Fomih Amendment. See. Florida v. Bostick, 501 U.S.429,111
S.Ct2382 (1991); Terryv. Ohio, 392 U.S. 1, 88 S.Ct. 1868 (1968).
A consensual encounter is not a seizure and it does not implicate the Fomih Amendment.
Therefore, an officer does not need to establish reasonable suspicion or probable cause to justify
the encounter. See. California v. Hodari D., 499 U.S. 621, 111 S.Ct 1547 (1991). For example, a
consensual encounter includes situations where an officer approaches an individual on the street,
in a parked vehicle, or in another public place and engages in mere conversation and asks
questions if he chooses to listen. See. United States v. Drayton, 536 U.S. 194, 122 S.Ct 2105
(2002); Florida v. Rodriquez, 469 U.S. 1, 105 S.Ct. 308 (1984). In addition, during a consensual
encounter an officer may identify himself as a police officer, request identification, request for
consent to search an individual person or property, so long as the individual is not required to
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answer the questions and is free to ignore the officer and go about his business. See. Terry v.

Ohio, 392 U.S. 1, 88 S.Ct. 1868 (1968); lN.S. v. Delgado, 466 U.S. 210,104 S.Ct. 1758 (1984).
In State v. Keene, 144 Idaho 915, 174 P.3d 885 (Ct. App. 2007) an officer pulled his
vehicle in behind the defendant's vehicle in front of a vacant house. Id. at 888. The officer did
not turn his lights or siren on when he pulled up behind him. Id. In addition, the officer did
nothing to prevent the individual from being able to leave. Id. Furthermore, the officer engaged
in a mere conversation with the defendant by asking him a few basic questions. Id. The court
held that this was not a seizure, but a consensual encounter. Id.
Under the community caretaldng function, an officer has a duty to help those citizens
who stand in need of assistance. State v. Page, 140 Idaho 841, 103 P.3d 454 (2004). In analyzing
community caretaking function cases, Idaho has adopted a totality of the circumstances test.

State v. Wixom, 130 Idaho 752, 754, 947 P.2d 1000, 1002 (1997). In order for the community
caretaking function analysis to apply, an officer must possess a subjective belief that an
individual is in need of immediate assistance, although the officer may harbor at least an
expectation of detecting or finding evidence of a crime. See. In re Clayton, 113 Idaho 817, 818,
748 P.2d 401,402 (1988). In the Clayton case, an officer approached a vehicle in the parking lot
at 1:30 in the morning. The vehicle at the time had its lights on, motor running, and the driver
slumped forward. Id. The court reasoned that the officer could have reasonably inferred from the
facts that the driver could have been hurt or needed medical attention. Id. The court held that the
officer prudently satisfied his caretaldng function. Id.
However, "An officer is allowed to extend a stop when there is reasonable suspicion to
believe a criminal activity is about to occur or is occurring." State v. Danney, 153 Idaho 405, 283
P.3d 722, (2012), reh'g dismissed (Apr. 23, 2012). "An investigative detention "must be
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temporary and last no longer than necessary to effectuate the purpose of the stop." State v.
Henage, 143 Idaho 655, 658, 152 P.3d 16, 19 (2007) (quoting Florida v. Royer, 460 U.S. 491,

500, 103 S.Ct. 1319, 1325, 75 L.Ed.2d 229,238 (1983)). "Accordingly, where officers abandon
the initial purpose of a routine stop and extend it to allow for a search, the extension must be
justified by a reasonable suspicion that criminal activity is afoot." Gallegos, 120 Idaho at 896,
821 P.2d at 951 (citing Terry, 392 U.S. 1, 88 S.Ct. 1868, 20 L.Ed.2d 889). A reasonable
suspicion exists when an officer can articulate specific facts which, together with rational
inferences from those facts, reasonably justify a suspicion that criminal activity is occurring.
Further, an officer may take into account his experience and law enforcement training in drawing
inferences from facts gathered. State v. Danney, 153 Idaho 405, 283 P.3d 722, (2012), reh'g
dismissed (Apr. 23, 2012).
In the Clayton case, after the officer determined that the individual was not injured under
the community caretaking function, the officer realized the individual was intoxicated. In re
Clayton, 113 Idaho 817, 818, 748 P.2d 401, 403 (1988). The officer then removed the keys from

the car and helped the Defendant out. Id After the Defendant was out of the vehicle, the officer
then had the Defendant subjected to a blood test. Id The cou1i held that under the totality of the
circumstances it was clear that the officer had probable cause to extend the investigation from a
community caretaking function by removing the keys from the Defendant's vehicle, and to have
the Defendant subjected to a blood test for a possible DUI violation. Id.
ARGUMENT

In the present case the defendant was called in by a concerned citizen for possibly
operating a motor vehicle while impaired. Mr. Eldredge testified that he called the police and
that the police contacted the vehicle he had called in regards to. Mr. Eldredge was concerned the
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driver may be impaired due to his behavior and comments about alcohol in the vehicle. Officer
Malone was performing his caretaking function when he approached the defendant to determine
if he was safe to drive. Officer Malone didn't block the defendant's ability to leave and politely
asked if the defendant would be willing to speak with him to make sure he was ok to drive. The
defendant willingly agreed to speak with Officer Malone. As soon as the defendant exited the
vehicle and Officer Malone could smell the odor of alcohol coming from the defendant and
could see his glassy eyes it evolved from a welfare check to a DUI investigation based upon
reasonable suspicion given the circumstances. Once then officer had reasonable suspicion he was
allowed to extend the stop into a full DUI investigation to determine whether or not the
defendant was operating a motor vehicle while impaired. Thus Officer Malone was conducting a
proper welfare check when he followed up on a call from a concerned citizen. Officer Malone
did not use his weapon, block the defendant from leaving and asked the defendant ifhe was
willing to let Officer Malone determine if he was safe to drive by checking his eyes which the
defendant consented to. Therefore Officer Malone engaged in a proper welfare check on the
defendant.

CONCLUSION
The State respectfully requests that the defendant's motion to suppress be denied based
upon the grounds that there is no evidence of an illegal seizure of the defendant because the
officer was fulfilling his community caretaking function by checking on the defendant.
Dated this 2-2::-day of May, 2019

A
Bannock County Deputy Prosecuting Attorney
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CERTIFICATE OF DELIVERY
I HEREBY CERTIFY That on this'2Z,,day of May, 2019, a trne and conect copy
of the foregoing BRlEF IN OPPOSING MOTION TO SUPPRESS was sent to the following:

JOSEPH HURLEY
PUBLIC DEFENDERS OFFICE
130N.6°1 Ave.
Pocatello, ID. 83201

[]mailpostage prepaid
[ ] hand delive1y
[ ] facsimile
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Electronically Filed
6/25/2019 4:21 PM
Sixth Judicial District, Bannock County
Jason Dixon, Clerk of the Court
By: Kim Felde, Deputy Clerk

IN THE SIXTH JUDICIAL DISTRICT OF THE STATE OF IDAHO,
IN AND FOR THE COUNTY OF BANNOCK
STATE OF IDAHO
Plaintiff,
vs .
ANDREW R. WILSON
Defendant.

_ _ _ ___________
STATE OF IDAHO

)

County of Bannock

)

)
)
)
)
)
)

Case No: CR03-18-14071

AFFIDAVIT IN SUPPORT OF
PRE-TRIAL RELEASE VIOLATION

)
)

ss

Chantelle Nelson , Court Services officer requests the pre-trial release of the above named defendant
be revoked and the defendant be re-incarcerated for the following reasons :
1.

I have conducted an investigation regarding the terms of pre-trial release required by the
court during the release of the above named defendant. The court file contains a copy
of the pre-trial release agreement for the above case. The agreement was personally
received by the defendant as shown by his/her signature thereon .

2.

The defendant has violated the terms of release by:
Mr. Wilson was released to Court Services Pre-trial Release supervision with a $10,000
bond on 12/10/18, which he posted. At that time he was ordered to abstain from the use
of alcohol and controlled substances, submit to random testing and check in weekly on
Monday, Wednesday & Friday. On 12/26/18 and 2/2/19 he came in for testing and his
sample was dilute and he missed testing on 4/1/19, he was given a warning. On
4/19/19 Mr. Wilson had another dilute sample and tested positive for alcohol and he
missed testing on 4/22/19. Mr. Wilson 's urine samples for drug and alcohol testing on
4/24/19, 5/8/19, 5/21 /19, 5/28/19, 6/4/19 were all dilute and on 6/19/19 he was dilute
and tested positive for alcohol. He contacted our office on 6/24/19 and admitted he had
drank and smoked marijuana over the weekend, which was after the positive test from
6/19/19 .

3.

Based upon the violation(s) , Court Services requests revocation of the defendant's pretrial release and the defendant's incarceration.

DATED THIS : June 25, 2019
COURT SERVICES OFFICER
SUBSCRIBED AND SWORN TO before me this -z.,5.µ_day of_-'-"'--.:..........:-=-,,-=-,

NOTARY PU
aho
Residing in ocate o, Idaho
My commission expires

O~/a.~/-zoz_ 5

Rev 01 /2003
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STEPHEN F. HERZOG
BANNOCK COUNTY PROSECUTING ATTORNEY
P.O. BOX P
POCATELLO, IDAHO 83205
TELEPHONE: (208)236-7280

Electronically Filed
6/28/2019 1:04 PM
Sixth Judicial District, Bannock County
Jason Dixon, Clerk of the Court
By: Kim Felde, Deputy Clerk

ASHLEY GRAHAM, ISB #8496

Deputy Prosecuting Attorney

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

)
)
)
)
Plaintiff,
)
)
vs.
)
ANDREW REED WILSON,
)
)
Defendant.
)
_____________ )
STATE OF IDAHO

Case No. CR03-18-14071

PLAINTIFF'S PROPOSED
JURY INSTRUCTIONS

COMES NOW the Plaintiff, State of Idaho, by and through ASHLEY
GRAHAM, Deputy Prosecuting Attorney, and hereby submits the plaintiff's proposed
jury instructions for the jury trial set in this matter .

. //e\ day of June, 2019.

DATED this ,/

Deputy Prosecuting Attorney

PLAINTIFF'S PROPOSED JURY INSTRUCTIONS

1
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In order for the defendant to be guilty of Driving Under the Influence the state
must prove each of the following:
1. On or about December 8, 2018
2. in the state of Idaho
3. the defendant ANDREW REED WILSON, drove or was in actual physical
control of
4. a motor vehicle
5. upon a highway, street or bridge or upon public or private property open to the
public,
6. while under the influence of alcohol and/or drugs or while having an alcohol
concentration of 0.08 or more as shown by analysis of the defendant's breath.
If any of the above has not been proven beyond a reasonable doubt, you must
find the defendant not guilty. If each of the above has been proven beyond a
reasonable doubt, then you must find the defendant guilty.

PLAINTIFF'S PROPOSED JURY INSTRUCTIONS

3
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

STATE OF IDAHO,
Plaintiff,
vs.
ANDREW REED WILSON,
Defendant.

)
)
)
)
)
)
)
)
)

CASE NO. CR03-18-14071
VERDICT FORM

We, the Jury, unanimously find the defendant ANDREW REED WILSON:
_ _ GUil TY of Driving Under the Influence
_ _ NOT GUilTY of Driving Under the Influence
Dated this _ _ _ day of _ _ _ _ _ , 2019

Presiding Juror

PLAINTIFF'S PROPOSED JURY INSTRUCTIONS

4
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In this portion of the case you will return a verdict, consisting of a series of questions
you should answer. Since the explanations on the form which you will have are part of
my instructions to you, I will read the body of the verdict form to you.
"We, the Jury, duly impaneled and sworn to try the above entitled action,
unanimously answer the questions submitted to us in this verdict as follows:
QUESTION NO. 1: Within the past five 1O years did the defendant plead guilty to
or was the defendant found guilty of a violation of IC § 18-8004, Driving Under the
Influence, in Bannock, Idaho, Case No. CR-2016-11326?
ANSWER: YES

NO _ __

QUESTION NO. 1: Within the past five 10 years did the defendant plead guilty to or
was the defendant found guilty of a violation of IC § 18-8004, Driving Under the
Influence, in Bannock, Idaho, Case No. CR-2014-5034?
ANSWER: YES

NO _ __

Once you have answered the questions, your presiding juror should date and
sign the verdict form and advise the bailiff that you have reached

PLAINTIFF'S PROPOSED JURY INSTRUCTIONS
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CERTIFICATE OF SERVICE

I hereby certify that I am a duly licensed attorney in and for the state of

foregoing PLAINTIFF'S REQUESTED JURY INSTRUCTIONS to be served upon the
following persons and in the manner indicated:

[x] E-file & Serve

SCOTT ANDREW
PUBLIC DEFENDER

.
,.,,..,,,,,.--

~✓•
/¥,;.•·

L

-----------GRAHAM

PLAINTIFF'S PROPOSED JURY INSTRUCTIONS
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Electronically Filed
6/28/2019 1:04 PM
Sixth Judicial District, Bannock County
Jason Dixon, Clerk of the Court
By: Kim Felde, Deputy Clerk

STEPHEN F. HERZOG
BANNOCK COUNTY PROSECUTING ATTORNEY
P.O. Box P
Pocatello, Idaho 83205-0050
(208) 236-7280
ASHLEY GRAHAM, ISB #8496
Deputy Prosecuting Attorney

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
STATE OF IDAHO,
Plaintiff,
vs.
ANDREW REED WILSON,
Defendant.

)
)
)
)
)
)
)
)
)

CASE NO. CR03-18-14071
STATE'S WITNESS LIST

COMES NOW, the State of Idaho, by and through ASHLEY GRAHAM, Deputy
Prosecuting Attorney in and for the County of Bannock, Idaho, and provides the following
listing of anticipated witnesses for trial in this case:
1.
2.
3.
4.
5.
6.
7.

R. Malone - Pocatello Police Department
E. Miller - Pocatello Police Department
W. Brown - Pocatello Police Department
B. McArthur - Pocatello Police Department
D. Daniels - Pocatello Police Department
Nichole Campbell - 1160 E. Lower Rock Cr., Inkom, ID
Leo Eldridge - 346 Henry Ave, Chubbuck, ID

DATED this _ _ day of June, 2019.

WITNESS LIST - Page 1
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CERTIFICATE OF DELIVERY
I HEREBY CERTIFY That on this

1f4__ day of June, 2019, a true and
f

correct copy of the foregoing WITNESS LIST was delivered to the following:
SCOTT PEARSON
PUBLIC DEFENDER
POCATELLO, ID 83201

[x] E-file & Serve
[ ] hand delivery

I
ASHLEY GRAHAM

WITNESS LIST - Page 2
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Electronically Filed
6/28/2019 1:04 PM
Sixth Judicial District, Bannock County
Jason Dixon, Clerk of the Court
By: Kim Felde, Deputy Clerk

STEPHEN F. HERZOG
BANNOCK COUNTY PROSECUTING ATTORNEY
P.O. Box P
Pocatello, Idaho 83205-0050
(208) 236-7280
ASHLEY GRAHAM, ISB #8496
Deputy Prosecuting Attorney

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

)
)

STATE OF IDAHO,
Plaintiff,

CASE NO. CR03-18-14071

)

vs.
ANDREW REED WILSON,
Defendant.

)
)
)
)

STATE'S EXHIBIT LIST

)
)

COMES NOW, the State of Idaho, by and through ASHLEY GRAHAM, Deputy
Prosecuting Attorney in and for the County of Bannock, Idaho, and provides the following
listing of anticipated exhibits to be introduced at the time of trial in this case:
1. Pocatello Police Report, LI #18-P25417
2. 2 Arbitrator DVDs
3. Evidence CD

DATED this

<\ay of June, 2019

AS
Deputy Prosecuting Attorney

EXHIBIT LIST - Page 1
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CERTIFICATE OF DELIVERY
I HEREBY CERTIFY That on this /l(}\ day of June, 2019, a true and

correct copy of the foregoing EXHIBIT LIST was delivered to the following:
SCOTT PEARSON
PUBLIC DEFENDER
BANNOCK COUNTY COURTHOUSE
POCATELLO, ID 83201

[x] E-file & Serve
[ ] hand delivery

EXHIBIT LIST - Page 2
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IN THE DISTRIC T COURT OF THE SIXTH JUDICIAL DISTRIC T OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOC K

I

Case No. CR 03-18-14071

STATE OF IDAHO
Plaintiff,

• I

.n

Bench Warrant Violation of Conditions of Release (Felony)

V.

ANDREW REED WILSON
Defendant.
Idaho Code section 19-2919
Idaho Criminal Rule 46(i)
To any law enforcem ent officer of the State of Idaho:
The Court has reason to believe the Defendant has willfully violated conditions of release.
The warrant is issued pursuant to:

D The Court's own motion.
KJ The verified petition alleging the Defendant has willfully violated conditions of release.
, ID
You are ordered to arrest and bring the Defendant before this Court at 624 E. Center St., Pocatello
arrest outside of
83205, County of Bannock, State of Idaho, or in the case of my absence or inability to act or
t is arrested.
this county, before the nearest available magistrate within the judicial district where the Defendan
BAIL:N O

BOND

. I.C. §
The arrest may be on any day, and at any time day or night, including inside a person's residence
19-607.

Dated: June 26, 2019.
Judge Robert C. Naftz

RETURN OF SERVICE
I certify that I received this Warrant on the (date) 1.({"' s>f
@. p.m.
at 00)4.
the (date) 7.,,""-C)f

'S~

Dated

t:,-'2'2-1'<

~Q..,

and seNed it on the defendan t on

~~

H t~
(Typed/Printed Name)

Bench Warrant - Violation of Conditions of Release (Felony) (M20) (05/0112019)

Page 1 of 1

Page 114

Filed: 07/01/2019 15:56:46
Sixth Judicial District, Bannock County
Jason Dixon, Clerk of the Court
By: Deputy Clerk - Felde, Kim
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

STATE OF IDAHO
Plaintiff,

Case No. CR03-18-14071
Custody Order to Sheriff
Event Code:

V.

GOSH

ANDREW REED WILSON
408 E DILLON ST
POCATELLO ID 83201
Defendant.

TO THE SHERIFF OF BANNOCK COUNTY, STATE OF IDAHO:
You are ordered to TAKE INTO YOUR CUSTODY the Defendant and keep him/her in your
custody for the following reason:
Count

Statute

Description

Disposition

118-8004 {F}

Driving Under the lnfluence-(Third
or Subsequent Offense)

No Bond

D Defendant has been sentenced to County incarceration (_ _days in Bannock County Jail).
A formal commitment will follow.

D Defendant has been sentenced to I.D.O.C. (

yrs= _ _ yrs FIXED+ _ _ yrs
INDETERMINATE) A formal commitment will follow. D Retained Jurisdiction.

D Defendant's probation has been revoked.
D Defendant's Bond/ROR has been revoked.
D Bond set at $_ _ .
□ NO BOND.

D Bond increased to $_ _ .
D Bond reduced to $_ _ .
D Defendant to be kept in custody.

Defendant's custody status to be determined by _ _ .

□ YOU ARE HEREBY ORDERED TO KEEP THE DEFENDANT IN THE BANNOCK COUNTY
JAIL UNTIL

D You are hereby ordered to RELEASE Defendant from your custody for the
following reason:

D Defendant is released on his/her own recognizance.
D The above case is dismissed against this Defendant.
D Defendant has been sentenced and has served all of his/her custody time.
IT IS SO ORDERED Court To Send Date
Dated: 07/01/2019

/s/ Judge Hooste

Custody Order to Sheriff - D-CR (OR40) 5.6.14

Page 1 of 1

Page 115

Filed: July 01, 2019 at 5:55 PM.
Sixth Judicial District, Bannock County
By:

C ~ Vevru:l[ff Deputy Clerk

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

State of Idaho
Plaintiff,
vs.
Andrew Reed Wilson
Defendant.

CR03-18-14071

JUDGE: Hooste, David A.

DATE: July 01, 2019

CLERK: Cathy Dancliff

LOCATION: Courtroom 119

HEARING TYPE: Video Arraignment

COURT REPORTER:
INTERPRETER:

Parties:
Andrew Wilson, Defendant, present
State of Idaho, State, not present

Joseph Hurley, Public Defender, not present
Ashley Graham, Prosecuting Attorney, not
present

Hearing Start Time: 3:32 PM
Journal Entries:
- Arraigned on Warrant
Bond set at No Bond Hold

Hearing End Time: 03:35 PM
Exhibits:

Criminal Minutes with Parties Present/ Not Present
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Filed: 07/03/2019 09:42:21
Sixth Judicial District, Bannock County
Jason Dixon, Clerk of the Court
By: Deputy Clerk - Hilgert, April

IN THE DISTRICT COURT OF THE SIXTH JUDICAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)

Plaintiff,

V.

ANDREW REED WILSON,
Defendant.

CASE NO. CR-03-18-14071
MEMORANUDUM DECISION
AND ORDER

NATURE OF CASE

This is a Motion to Suppress. The defendant, Andrew Reed Wilson, is seeking to
suppress "all evidence obtained from the questioning, field sobriety testing, and search of
1

Defendant. ... " An evidentiary hearing was held on April 18, 2019. Following that hearing, a
briefing schedule was set. This Court ordered the Defendant to file a brief by May 9, 2019, with
th

st

the State having until May 24 to submit a response, and a subsequent due date of May 31 for
the Defendant's reply brief. After the Defendant filed his brief, the parties stipulated to
extending the time for the submission of the State's responsive brief to May 28, 2019, with the
rd

Defendant then having until June 3 to file his reply. The State's brief was submitted on May
22, 2019, and the Defendant chose not to file any reply. Based on the briefing schedule, the
matter was therefore taken under advisement as of June 3, 2019.
Having reviewed the entire file, including the briefs filed by counsel, and after
consideration of the oral arguments and the testimony offered at the suppression hearing, the
Defendant's Motion to Suppress is granted.
1

Mot. to Suppress, 1, Jan. 30, 2019.

MEMORANDUM DECISION AND ORDER
CASE NO. CR03-18-14071
State v. Wilson
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STATEMENT OF FACTS

During the early morning hours of December 8, 2018, Pocatello Jack in the Box
employee, Leo Eldredge, contacted Pocatello Police in reference to what he believed to be an
intoxicated driver in the drive-through lane of the restaurant.2 According to the testimony of Mr.
Eldredge, he called the police because the occupants of car were laughing, and when Mr.
Eldredge stated it would be a 10-15 minute wait for their order, the group told Mr. Eldredge they
had alcohol in the car. 3 In response to Mr. Eldredge's phone call to the Pocatello Police
Department, Officer Ryan Malone was dispatched to the Jack in the Box to perform a welfare
check. 4 Based on the information he had received, Officer Malone understood he would find a
purple car in the drive-through lane of the Pocatello Jack in the Box whose occupants were
possibly intoxicated. 5
When Officer Malone arrived at the restaurant, he made contact with the occupants of the
vehicle. The Defendant was the driver, and he explained to Officer Malone that the group was
not intoxicated, but were just being rowdy while they were ordering food. 6 According to Officer
Malone's testimony, at the time he made his initial contact with the Defendant, he observed what
appeared to be four empty 32-ounce beer cans on the floor of the vehicle. 7 Officer Malone then
told the Defendant to pull his car over to the side of the parking lot, so Officer Malone could
check the Defendant's eyes and make sure he was safe to drive. 8 The Defendant complied with
that order and pulled his car into the parking lot. The Defendant then exited his car and met

2

Suppression Hr'g, 4:12-6:1, April 18, 2019.
Id. at 5:20:-25.
4
Id. at 19:23-20:4.
5
Id. at20:21-21:6.
6
Id. at 21:7-10.
7
Id. at 22:15-24.
8
Id. at 21:12-14.
3

MEMORANDUM DECISION AND ORDER
CASE NO. CR03-18-14071
State v. Wilson
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Officer Malone at the back of the vehicle. 9 Officer Malone testified that when the two met at the
back of the Defendant's car, he could smell the odor of an intoxicating beverage coming from
the Defendant's person. 10 Officer Malone then performed standardized field sobriety tests on the
Defendant. 11 Based upon the Defendant's performance on those tests, he was arrested for
suspicion of driving under the influence. 12 Subsequent to the Defendant's arrest, a search
warrant was obtained to draw the Defendant's blood. The results of the blood test showed the
Defendant had a blood alcohol concentration of .192.

Discussion
1. The detention of the Defendant cannot be justified as an exercise of Officer
Malone's community caretaking function.

The State argues that Officer Malone was justified in detaining the Defendant because he
was exercising his community caretaking function. The community caretaking function is
sometimes invoked as justification to initiate a stop in cases where law enforcement does not
have the requisite reasonable suspicion that the suspect was involved in any criminal activity,
making the Terry analysis inapplicable. 13 "The community caretaking function involves the duty
of police to help individuals officers believe are in need of immediate assistance." 14 For
example, a police officer might "investigate vehicle accidents in which there is no claim of
criminal liability and engage in what, for want of a better term, may be described as community
caretaking functions, totally divorced from the detection, investigation, or acquisition of
evidence relating to the violation of a criminal statute." 15
9

Id. at21:19-22:5.
Id. at 22:8-9.
11
Id. at23:11-31:10.
12
Id. at 31:8-10.
13
State v. Wixom, 130 Idaho 752, 754, 947 P.2d 1000, 1002 (1997); see also State v. Deccio, 136 Idaho 442, 44445, 34 P.3d 1125, 1127-28 (Idaho Ct. App. 2001).
14
State v. Schmidt, 137 Idaho 301, 303, 47 P.3d 1271, 1273 (Idaho Ct. App. 2002) (internal citation omitted).
15
Cady v. Dombrowski, 413 U.S. 433,441, 93 S.Ct. 2523, 2528, 37 L.Ed.2d 706, 714-15 (1973).
10

MEMORANDUM DECISION AND ORDER
CASE NO. CR03-18-14071
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"In analyzing community caretaking function cases, Idaho has adopted a totality of the
circumstances test. The constitutional standard is whether the intrusive action of the police was
reasonable in view of all the surrounding circumstances." 16 Before the community caretaking
function can be invoked, "an officer must possess a subjective belief that an individual is in need
of immediate assistance, although the officer may harbor at least an expectation of detecting or
finding evidence of a crime." 17 However, "[t]here must be some genuine and warranted concern
by the officer to justify the detention of a citizen and not simply the officer's curiosity or an
unsubstantiated suspicion of criminal activity." 18 For example, the Idaho Supreme Court found
justification for a stop under the community caretaking function where the officer approached
and began questioning an individual seen walking down the middle of a public street late at
night. 19 Based on those facts, the Court found "[t]he officer clearly had reason under his
community caretaker function to approach [the individual] and make sure everything was alright.
. . ."

20

Other factors important to that finding were that "the officer did not activate his overhead

lights, nor did the circumstances of the encounter suggest that the officer was effectuating an
investigatory stop based upon a reasonable suspicion that [the defendant] may have been
involved in illegal activity." 21 The Idaho Supreme Court also found it significant that the record
in the Page case was "devoid of evidence that the officer officially 'stopped' [the defendant] or

16

Deccio, 136 Idaho at 444--45, 34 P.3d at 1127-28(intemal citations omitted).
Id. (internal citations omitted).
18
State v. Page, 140 Idaho 841, 844--45, 103 P.3d 454, 457-58 (2004).
19
Id. at 844, 103 P .3d at 457.
20 Id.
21
Jurisdictions have split on when the use of emergency lights incident to the officer's community caretaking
function is reasonable. See State v. Mireles, 133 Idaho 690, 693, 991 P.2d 878, 881 (Ct. App. 1999). However,
"[t]he common thread in these cases is the objective test ofreasonableness. While the activation of overhead
emergency lights may be used to show authority, it also serves other purposes, such as warning oncoming motorists
to be careful and thus providing greater safety for the officer and the citizen." Id.
17
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otherwise restrained his liberty, either by physical force or show of authority" at the time of the
stop. 22
In this case, Officer Malone testified that he was dispatched to the Jack in the Box to
perform a welfare check on individuals sitting in a purple car. 23 After arriving at the restaurant,
Officer Malone approached the subject car and spoke with the Defendant. Officer Malone
explained his purpose there was to conduct a welfare check on the occupants of the vehicle
because some of the restaurant employees had reported that the occupants of the car were
possibly intoxicated. 24 Officer Malone then told the Defendant to move his vehicle to the side of
the parking lot so he could check his eyes to verify he was safe to drive. 25
Although Officer Malone testified that his purpose for being at the scene was to conduct
a welfare check on the occupants of the vehicle, there was no evidence that Officer Malone had a
genuine or warranted concern that any of the occupants of the vehicle were in need of any
assistance. Officer Malone never asked the Defendant or any of the other occupants if they
needed any assistance, and there was no testimony or evidence to suggest that anyone in the car
was actually in need of immediate assistance. Rather, according to the evidence presented, it
was shortly after he made his initial contact with the vehicle occupants that Officer Malone
ordered the Defendant to move his car, so Officer Malone could conduct field sobriety tests.
That show of authority was a clear indication that Officer Malone's focus was not on his
community caretaking role, but was on detaining the Defendant to investigate possible criminal
conduct. Therefore, any caretaking role terminated once Officer Malone directed the Defendant
to pull to the side of the road. As such, based upon a review of the totality of the circumstances

Id.
Suppression Hr'g, 20:21-23, April 18, 2019.
24
Id. at 21 :3-6.
25
Id. at21:12-14.
22
23
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that existed at the time Officer Malone made contact with the Defendant, Officer Malone did not
possess the necessary subjective belief that the Defendant or any of the other vehicle occupants
were in need of immediate assistance. Therefore, the State has not provided sufficient
justification for the detention of the Defendant or the occupants of the car pursuant to the
community caretaking function.
This Court must next analyze whether the Defendant's detention can be otherwise
justified.

2. Officer Malone did not possess reasonable suspicion to detain the Defendant.
a. Consensual Encounter with Law Enforcement
A defendant seeking to have evidence suppressed has the burden of proving a seizure has
occurred. 26 The U.S. Supreme Court has made it clear that a seizure does not occur merely
because a police officer approaches an individual and asks a few questions. 27 Consensual
encounters could include situations where a police officer approaches an individual on the street,
in a parked car, or in another public place and involves the individual in a conversation and asks
questions, if the person is willing to listen. 28 Most citizens will respond to police questions.
However, the fact that people will respond and do so without being told they are free not to
answer a question from a police officer, hardly eliminates the consensual nature of the reply. 29 A
determination regarding the consensual nature of such encounters is based upon the belief that a
reasonable man in a similar situation would feel free to walk away from the encounter and go
about his business. 30

That type of encounter with law enforcement is consensual, and the police

26

State v. Fuentes, 129 Idaho 830,832,933 P.2d 119, 121 (Idaho Ct.App.1997).
Florida v. Bostick, 501 U.S. 429, 433, 111 S.Ct. 2382, 2386, 115 L.Ed.2d 389 (1991).
28
U.S. v. Drayton, 536 U.S. 194, 201, 122 S.Ct. 2105, 2111, 153 L.Ed.2d 242 (2002).
29
State v. Cardenas, 143 Idaho 903, 908, 155 P.3d 704, 709 (Idaho Ct.App.2006) (citing State v. Nelson, 134 Idaho
675, 679, 8 P.3d 670, 674 (Idaho Ct.App.2000)).
3
California v. Hodari D., 499 U.S. 621, 628, 111 S.Ct. 1547, 1552, 113 L.Ed.2d 690 (1991).
27

°
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officer does not need reasonable suspicion to initiate the contact. 31 Further, police contact under
those circumstances will not prompt Fourth Amendment scrutiny unless the consensual nature is
somehow lost. 32 In addition, requesting that a person provide police with a form of identification
does not tum a consensual encounter into a seizure without some show of force. In Terry v.
Ohio, 392 U.S. 1, 19, 88 S.Ct. 1868, 1879, 20 L.Ed.2d 889 (1968), the U.S. Supreme Court
noted: "Obviously, not all personal intercourse between policemen and citizens involves
'seizures' of persons. Only when the officer, by means of physical force or show of authority,
has in some way restrained the liberty of a citizen may we conclude that a 'seizure' has
occurred. " 33

b. Seizure
For a seizure to occur under the Fourth Amendment, a law enforcement officer must
restrain the person's liberty by either a show of authority that results in the person's submission
or an application of physical force to the person's body. 34 Only when a person's liberty has been
restrained is there any basis for invoking constitutional safeguards. 35 The Fourth Amendment is
not intended to eliminate all contact between the police and citizens, but only to prevent
indiscriminate and unjust intrusion by law enforcement with the privacy and personal security of
individuals. 36 Thus, not every seizure of a person has to be justified by probable cause. 37 As
such, under appropriate circumstances and in an appropriate manner, a police officer may detain

31

Id. at 628, 111 S.Ct. at 1552.
Bostick, 501 U.S. at 433, 111 S.Ct. at 2386.
33
Terry v. Ohio, 392 U.S. 1, 19, n.16, 88 S.Ct. 1868, 1879, 20 L.Ed.2d 889 (1968).
34
Hodari D., 499 U.S. at 626, 111 S.Ct. at 1551 (1991).
35
U.S. v. Mendenhall, 446 U.S. 544, 555, 100 S.Ct. 1870, 1878, 64 L.Ed.2d 497 (1980).
36
Id. at 555.
37
State v. Fry, 122 Idaho 100,104,831 P.2d 942,946 (Idaho Ct.App.1991).
32
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a person for purposes of investigating potential criminal behavior even though there is no
probable cause to make an arrest. 38
In order to pass constitutional scrutiny, an investigatory seizure or stop requires a
reasonable, articulable suspicion on the part of the law enforcement officer that the person to be
seized has committed or is about to commit a crime. 39 A seizure of a person within the meaning
of the Fourth Amendment occurs only if "in view of all of the circumstances surrounding the
incident, a reasonable person would have believed that he was not free to leave." 40 The test to
decide whether an officer used authority sufficient to restrain a defendant's liberty is objective
and is based on how a reasonable person would have understood the officer's words and actions
rather than the defendant's perception of whether he was restrained. Thus, the proper inquiry is
whether, based on all the circumstances surrounding the encounter, a reasonable person would
feel free to leave or otherwise decline the officer's request and terminate the encounter. 41
Examples of such circumstances could include the presence of several officers, the display of a
weapon by an officer, physically touching the suspect, or using language or tone of voice
indicating that compliance with the officer's request might be compelled. 42
In this case, Officer Malone ordered the Defendant to exit the drive through lane of the
restaurant and park his car in the parking lot. As explained, in order for a seizure to have
occurred in this case through a "show of authority", this Court must determine if a reasonable
person, upon hearing and seeing Officer Malone's words and actions, would perceive that his
liberty was being restricted in some way. A seizure occurs when an officer restrains the liberty
of a citizen through physical force or show of authority. A seizure does not occur unless the law
38

Id. at 104, (citing Terry, 392 U.S. at 22, 88 S.Ct. at 1880).
Id. (citing Florida v. Royer, 460 U.S. 491, 498, 103 S.Ct. 1319, 1324, 75 L.Ed.2d 229 (1983)).
40
Mendenhall, 446 U.S. at 555, 100 S.Ct. 1870.
41
Kaupp v. Texas, 538 U.S. 626,630, 123 S.Ct. 1843, 1846, 155 L.Ed.2d 814 (2003).
42
Mendenhall, 446 U.S. at 554, 100 S.Ct. 1870.
39
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enforcement officer conveys a message that compliance with a request is required. The test is
objective, and this Court must look at all the surrounding circumstances in order to determine if a
reasonable person would believe they were not free to leave. Based upon the circumstances
surrounding the encounter in this case, a reasonable person would not feel he was free to leave or
feel like he could decline Officer Malone's direction to drive his vehicle to the side of a parking
lot and exit the car to allow the officer to perform field sobriety tests. Therefore, the Defendant
was detained pursuant to an investigative detention when Officer Malone instructed him to move
his car from the drive through to the restaurant parking lot. As such, the initial consensual
encounter turned into a seizure.
Based on that finding, the next question is whether the seizure of the Defendant was
reasonable.

c. Reasonable Suspicion
The Fourth Amendment to the United States Constitution prohibits unreasonable searches
and seizures and applies to all seizures of the person, including seizures that involve only a brief
detention short of traditional arrest. 43 Generally, evidence obtained as a result of an
unreasonable search or seizure must be suppressed. 44 "It must be recognized that whenever a
police officer accosts an individual and restrains his freedom to walk away, he has 'seized' that
person", and the Fourth Amendment requires that the seizure be "reasonable." 45 As with other
types of police action subject to Fourth Amendment constraints, the reasonableness of such
seizures depends on a balance between the public interest and the individual's right to personal

43

Davis v. Mississippi, 394 U.S. 721, 89 S.Ct. 1394, 22 L.Ed.2d 676 (1969); Terry v. Ohio, 392 U.S. 1, 16, 88 S.Ct.
1868, 1877, 20 L.Ed.2d 889 (1968).
44
Wong Sun v. United States, 371 U.S. 471,485, 83 S.Ct. 407,416, 9 L.Ed.2d 441, 453-54 (1963).
45
Terry, 392 U.S. at 16, 88 S.Ct. at 1877.
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security free from arbitrary interference by law enforcement officers. 46 Based on those
standards, an investigatory stop must be warranted by some objective demonstration that the
person stopped is, or is about to be, engaged in criminal activity. 47 A Terry stop may also be
justified based upon law enforcement having reasonable suspicion that a person they encounter
was involved in or is wanted in connection with a completed felony. 48 Over the years, courts
have used a range of expressions to define the abstract concept of what cause is sufficient to
authorize police to stop a person. Terms like "articulable reasons" and "founded suspicion" are
not self-defining and fall short of providing clear guidance dispositive of the innumerable factual
situations that arise. 49 However, the core principal has evolved into a consideration of the
totality of the circumstances, or a whole-picture view. Based upon the whole picture, the
detaining officers must have a particularized and objective basis for suspecting the particular
person of criminal activity. 50 Reasonable suspicion requires less than probable cause, but more
than speculation or instinct on the part of the police officer. 51 However, in establishing
reasonable suspicion, a law enforcement officer does not need personal knowledge of all the
facts. 52 A police officer may conduct an investigatory stop based upon the collective knowledge
of all law enforcement personnel involved in the investigation. 53 It is the objective
understanding of the information obtained from other sources which determines whether the
officer can rely on it. 54 In other words, was the information relied upon credible and indicative

46

Id. at 20, 88 S.Ct., at 1879; Camara v. Municipal Court, 387 U.S. 523, 536, 87 S.Ct. 1727, 1734, 18 L.Ed.2d 930
(1967).
47
U.S. v. Cortez, 449 U.S. 411,417, 101 S.Ct. 690, 695, 66 L.Ed.2d 621 (1981).
48
U.S. v. Hensley, 469 U.S. 221, 227, 105 S.Ct. 675, 680, 83 L.Ed.2d 604 (1985).
49
Cortez, 449 U.S. at 418.
50
Id. at 418.
51
State v. Emory, 119 Idaho 661, 664, 809 P.2d 522, 525 (Idaho Ct.App. 1991).
52
Hensley, 469 U.S. at 232, 105 S.Ct. at 682 (1985).
53
Id. at 232.
54
Id. at 233, 105 S.Ct. at 683.
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of reasonable suspicion? Or, in the alternative, did the outside information, coupled with the
officer's observations, establish reasonable suspicion? 55
In this case, the Defendant was detained pursuant to an investigative detention when
Officer Malone instructed him to move his car from the drive through to the restaurant parking
lot. Viewing the totality of circumstances, Officer Malone did not have reasonable suspicion to
detain the Defendant. A review of the facts known to Officer Malone and the inferences that can
be reasonably drawn from the totality of those circumstances, the Defendant's detention was not
supported by reasonable suspicion that he was engaged in criminal activity. First, a report to law
enforcement that occupants in a vehicle located in the drive-through lane of a restaurant had
alcohol in the car is not sufficient to establish reasonable suspicion of criminal activity. Further,
the smell of alcohol coming from a vehicle with several occupants is not adequate to conclude
that the Defendant himself had consumed any alcohol. Likewise, the presence of empty beer
cans in the car does not establish that the Defendant had consumed any of the alcohol in the cans.
Therefore, the detention of the Defendant was impermissible; accordingly, any evidence
obtained from the illegal detention must be suppressed.
CONCLUSION

Viewing the totality of the circumstances, the detention of the Defendant was not
supported by reasonable suspicion that the Defendant had committed or was about to commit a
criminal offense. Further, the State failed to present sufficient evidence that law enforcement
was acting within their community caretaking role when they detained the Defendant and the
occupants of the car. Therefore, the Defendant's Motion to Suppress is hereby GRANTED. As
such, any and all evidence obtained against the Defendant as a result of the illegal detention is

55

State v. Hankey, 134 Idaho 844, 848, 11 P.3d 40, 44 (2000).
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hereby suppressed. The charge of Driving Under the Influence of Alcohol and/or Drugs a
Repeated offense is hereby dismissed with prejudice. The trial previously set to begin on July 9,
2019, is vacated.
IT IS SO ORDER
DATED: July 3, 2019.

ROBERT C. NAFTZ
District Judge
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IN THE DISTRICT COURT OF THE SIXTH JUDICAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

v.

)
)
)
)
)
)

ANDREW REED WILSON,

)
)

STATE OF IDAHO,
Plaintiff,

CASE NO. CR-03-18-14071
MEMORANUDUM DECISION
AND ORDER

)
)

Defendant.

NATURE OF CASE

This is a Motion to Suppress. The defendant, Andrew Reed Wilson, is seeking to
suppress "all evidence obtained from the questioning, field sobriety testing, and search of
1
Defendant. ... " An evidentiary hearing was held on April 18, 2019. Following that hearing, a

briefing schedule was set. This Court ordered the Defendant to file a brief by May 9, 2019, with
st
th
the State having until May 24 to submit a response, and a subsequent due date of May 31 for

the Defendant's reply brief. After the Defendant filed his brief, the parties stipulated to
extending the time for the submission of the State's responsive brief to May 28, 2019, with the
rd
Defendant then having until June 3 to file his reply. The State's brief was submitted on May

22, 2019, and the Defendant chose not to file any reply. Based on the briefing schedule, the
matter was therefore taken under advisement as of June 3, 2019.
Having reviewed the entire file, including the briefs filed by counsel, and after
consideration of the oral arguments and the testimony offered at the suppression hearing, the
Defendant's Motion to Suppress is granted.
1

Mot. to Suppress, 1, Jan. 30, 2019.
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STATEMENT OF FACTS

During the early morning hours of December 8, 2018, Pocatello Jack in the Box
employee, Leo Eldredge, contacted Pocatello Police in reference to what he believed to be an
2
intoxicated driver in the drive-through lane of the restaurant. According to the testimony of Mr.

Eldredge, he called the police because the occupants of car were laughing, and when Mr.
Eldredge stated it would be a I 0-15 minute wait for their order, the group told Mr. Eldredge they
3
had alcohol in the car. In response to Mr. Eldredge's phone call to the Pocatello Police

Department, Officer Ryan Malone was dispatched to the Jack in the Box to perform a welfare
4
check. Based on the information he had received, Officer Malone understood he would find a

purple car in the drive-through lane of the Pocatello Jack in the Box whose occupants were
possibly intoxicated.

5

When Officer Malone arrived at the restaurant, he made contact with the occupants of the
vehicle. The Defendant was the driver, and he explained to Officer Malone that the group was
6
not intoxicated, but were just being rowdy while they were ordering food. According to Officer

Malone's testimony, at the time he made his initial contact with the Defendant, he observed what
7
appeared to be four empty 32-ounce beer cans on the floor of the vehicle. Officer Malone then

told the Defendant to pull his car over to the side of the parking lot, so Officer Malone could
8
check the Defendant's eyes and make sure he was safe to drive. The Defendant complied with

that order and pulled his car into the parking lot. The Defendant then exited his car and met

2

SuppressionHr'g, 4:12-6:1, April 18, 2019.
Id. at 5:20:-25.
4
Id. at 19:23-20:4.
5
Id. at 20:21-21 :6.
6
Id. at21:7-10.
7
Id. at 22: 15-24.
8
Id. at 21:12-14.
3
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9
Officer Malone at the back of the vehicle. Officer Malone testified that when the two met at the

back of the Defendant's car, he could smell the odor of an intoxicating beverage coming from
the Defendant's person.
Defendant.

11

10

Officer Malone then performed standardized field sobriety tests on the

Based upon the Defendant's performance on those tests, he was arrested for

12
suspicion of driving under the influence. Subsequent to the Defendant's arrest, a search

warrant was obtained to draw the Defendant's blood. The results of the blood test showed the
Defendant had a blood alcohol concentration of .192.
Discussion

1. The detention of the Defendant cannot be justified as an exercise of Officer
Malone's community caretaking function.
The State argues that Officer Malone was justified in detaining the Defendant because he
was exercising his community caretaking function. The community caretaking function is
sometimes invoked as justification to initiate a stop in cases where law enforcement does not
have the requisite reasonable suspicion that the suspect was involved in any criminal activity,
13
making the Terry analysis inapplicable. "The community caretaking function involves the duty

of police to help individuals officers believe are in need of immediate assistance."

14

For

example, a police officer might "investigate vehicle accidents in which there is no claim of
criminal liability and engage in what, for want of a better term, may be described as community
caretaking functions, totally divorced from the detection, investigation, or acquisition of
15
evidence relating to the violation of a criminal statute. "

9

Id. at 21:19-22:5.
Id. at 22:8-9.
11
Id. at23:ll-31:10.
12
Id. at 31 :8-10.
13
State v. Wixom, 130 Idaho 752, 754, 947 P.2d 1000, 1002 (1997); see also State v. Deccio, 136 Idaho 442, 44445, 34 P.3d 1125, 1127-28 (Idaho Ct. App. 2001).
14
State v. Schmidt, 137 Idaho 301,303, 47 P.3d 1271, 1273 (Idaho Ct. App. 2002) (internal citation omitted).
15
Cady v. Dombrowski, 413 U.S. 433,441, 93 S.Ct. 2523, 2528, 37 L.Ed.2d 706, 714-15 (1973).
10
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"In analyzing community caretaking function cases, Idaho has adopted a totality of the
circumstances test. The constitutional standard is whether the intrusive action of the police was
reasonable in view of all the surrounding circumstances."

16

Before the community caretaking

function can be invoked, "an officer must possess a subjective belief that an individual is in need
of immediate assistance, although the officer may harbor at least an expectation of detecting or
finding evidence of a crime."

17

However, "[t]here must be some genuine and warranted concern

by the officer to justify the detention of a citizen and not simply the officer's curiosity or an
18
unsubstantiated suspicion of criminal activity." For example, the Idaho Supreme Court found

justification for a stop under the community caretaking function where the officer approached
and began questioning an individual seen walking down the middle of a public street late at
night.

19

Based on those facts, the Court found "[t]he officer clearly had reason under his

community caretaker function to approach [the individual] and make sure everything was alright.
... "

20

Other factors important to that finding were that "the officer did not activate his overhead

lights, nor did the circumstances of the encounter suggest that the officer was effectuating an
investigatory stop based upon a reasonable suspicion that [the defendant] may have been
21
involved in illegal activity. " The Idaho Supreme Court also found it significant that the record

in the Page case was "devoid of evidence that the officer officially 'stopped' [the defendant] or

16

Deccio, 136 Idaho at 444-45, 34 P.3d at 1127-28(internal citations omitted).
Id. (internal citations omitted).
18
State v. Page, 140 Idaho 841, 844-45, 103 P.3d 454, 457-58 (2004).
19
Id. at 844, 103 P.3d at 457.
20 Id.
21
Jurisdictions have split on when the use of emergency lights incident to the officer's community caretaking
function is reasonable. See State v. Mireles, 133 Idaho 690,693, 991 P.2d 878,881 (Ct. App. 1999). However,
"[t]he common thread in these cases is the objective test of reasonableness. While the activation of overhead
emergency lights may be used to show authority, it also serves other purposes, such as warning oncoming motorists
to be careful and thus providing greater safety for the officer and the citizen." Id.
17
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otherwise restrained his liberty, either by physical force or show of authority" at the time of the
stop. 22

In this case, Officer Malone testified that he was dispatched to the Jack in the Box to
perform a welfare check on individuals sitting in a purple car.

23

After arriving at the restaurant,

Officer Malone approached the subject car and spoke with the Defendant. Officer Malone
explained his purpose there was to conduct a welfare check on the occupants of the vehicle
because some of the restaurant employees had reported that the occupants of the car were
possibly intoxicated.

24

Officer Malone then told the Defendant to move his vehicle to the side of

25
the parking lot so he could check his eyes to verify he was safe to drive.

Although Officer Malone testified that his purpose for being at the scene was to conduct
a welfare check on the occupants of the vehicle, there was no evidence that Officer Malone had a
genuine or warranted concern that any of the occupants of the vehicle were in need of any
assistance. Officer Malone never asked the Defendant or any of the other occupants if they
needed any assistance, and there was no testimony or evidence to suggest that anyone in the car
was actually in need of immediate assistance. Rather, according to the evidence presented, it
was shortly after he made his initial contact with the vehicle occupants that Officer Malone
ordered the Defendant to move his car, so Officer Malone could conduct field sobriety tests.
That show of authority was a clear indication that Officer Malone's focus was not on his
community caretaking role, but was on detaining the Defendant to investigate possible criminal
conduct. Therefore, any caretaking role terminated once Officer Malone directed the Defendant
to pull to the side of the road. As such, based upon a review of the totality of the circumstances

Id.
Suppression Hr'g, 20:21-23, April 18, 2019.
24
Id. at 21 :3-6.
25
Id. at 21:12-14.

22
23
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that existed at the time Officer Malone made contact with the Defendant, Officer Malone did not
possess the necessary subjective belief that the Defendant or any of the other vehicle occupants
were in need of immediate assistance. Therefore, the State has not provided sufficient
justification for the detention of the Defendant or the occupants of the car pursuant to the
community caretaking function.
This Court must next analyze whether the Defendant's detention can be otherwise
justified.

2. Officer Malone did not possess reasonable suspicion to detain the Defendant.
a. Consensual Encounter with Law Enforcement
A defendant seeking to have evidence suppressed has the burden of proving a seizure has
occurred.

26

The U.S. Supreme Court has made it clear that a seizure does not occur merely

27
because a police officer approaches an individual and asks a few questions. Consensual

encounters could include situations where a police officer approaches an individual on the street,
in a parked car, or in another public place and involves the individual in a conversation and asks
28
questions, if the person is willing to listen. Most citizens will respond to police questions.

However, the fact that people will respond and do so without being told they are free not to
answer a question from a police officer, hardly eliminates the consensual nature of the reply.

29

A

determination regarding the consensual nature of such encounters is based upon the belief that a
reasonable man in a similar situation would feel free to walk away from the encounter and go
about his business.

30

That type of encounter with law enforcement is consensual, and the police

26

State v. Fuentes, 129 Idaho 830,832,933 P.2d 119, 121 (Idaho Ct.App.1997).
Florida v. Bostick, 501 U.S. 429,433, 111 S.Ct. 2382, 2386, 115 L.Ed.2d 389 (1991).
28
U.S. v. Drayton, 536 U.S. 194,201, 122 S.Ct. 2105, 2111, 153 L.Ed.2d 242 (2002).
29
State v. Cardenas, 143 Idaho 903, 908, 155 P.3d 704, 709 (Idaho Ct.App.2006) (citing State v. Nelson, 134 Idaho
675, 679, 8 P.3d 670, 674 (Idaho Ct.App.2000)).
3
California v. Hodari D., 499 U.S. 621,628, 111 S.Ct. 1547, 1552, 113 L.Ed.2d 690 (1991).

27

°
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31
officer does not need reasonable suspicion to initiate the contact. Further, police contact under

those circumstances will not prompt Fourth Amendment scrutiny unless the consensual nature is
somehow lost.

32

In addition, requesting that a person provide police with a form of identification

does not turn a consensual encounter into a seizure without some show of force. In Terry v.
Ohio, 392 U.S. 1, 19, 88 S.Ct. 1868, 1879, 20 L.Ed.2d 889 (1968), the U.S. Supreme Court
noted: "Obviously, not all personal intercourse between policemen and citizens involves
'seizures' of persons. Only when the officer, by means of physical force or show of authority,
has in some way restrained the liberty of a citizen may we conclude that a 'seizure' has
occurred. " 33

b. Seizure
For a seizure to occur under the Fourth Amendment, a law enforcement officer must
restrain the person's liberty by either a show of authority that results in the person's submission
or an application of physical force to the person's body.

34

Only when a person's liberty has been

restrained is there any basis for invoking constitutional safeguards.

35

The Fourth Amendment is

not intended to eliminate all contact between the police and citizens, but only to prevent
indiscriminate and unjust intrusion by law enforcement with the privacy and personal security of
individuals.

36

37
Thus, not every seizure of a person has to be justified by probable cause. As

such, under appropriate circumstances and in an appropriate manner, a police officer may detain

31

Id. at 628, 111 S.Ct. at 1552.
Bostick, 501 U.S. at 433, 111 S.Ct. at 2386.
33
Terry v. Ohio, 392 U.S. 1, 19, n.16, 88 S.Ct. 1868, 1879, 20 L.Ed.2d 889 (1968).
34
Hodari D., 499 U.S. at 626, 111 S.Ct. at 1551 (1991).
35
U.S. v. Mendenhall, 446 U.S. 544,555, 100 S.Ct. 1870, 1878, 64 L.Ed.2d 497 (1980).
36
Id. at 555.
37
State v. Fry, 122 Idaho 100,104,831 P.2d 942,946 (Idaho Ct.App.1991).
32
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a person for purposes of investigating potential criminal behavior even though there is no
38
probable cause to make an arrest.

In order to pass constitutional scrutiny, an investigatory seizure or stop requires a
reasonable, articulable suspicion on the part of the law enforcement officer that the person to be
39
seized has committed or is about to commit a crime. A seizure of a person within the meaning

of the Fourth Amendment occurs only if "in view of all of the circumstances surrounding the
40
incident, a reasonable person would have believed that he was not free to leave." The test to

decide whether an officer used authority sufficient to restrain a defendant's liberty is objective
and is based on how a reasonable person would have understood the officer's words and actions
rather than the defendant's perception of whether he was restrained. Thus, the proper inquiry is
whether, based on all the circumstances surrounding the encounter, a reasonable person would
41
feel free to leave or otherwise decline the officer's request and terminate the encounter.

Examples of such circumstances could include the presence of several officers, the display of a
weapon by an officer, physically touching the suspect, or using language or tone of voice
indicating that compliance with the officer's request might be compelled.

42

In this case, Officer Malone ordered the Defendant to exit the drive through lane of the
restaurant and park his car in the parking lot. As explained, in order for a seizure to have
occurred in this case through a "show of authority", this Court must determine if a reasonable
person, upon hearing and seeing Officer Malone's words and actions, would perceive that his
liberty was being restricted in some way. A seizure occurs when an officer restrains the liberty
of a citizen through physical force or show of authority. A seizure does not occur unless the law
38

Id. at 104, (citing Terry, 392 U.S. at 22, 88 S.Ct. at 1880).
Id. (citing Florida v. Royer, 460 U.S. 491,498, 103 S.Ct. 1319, 1324, 75 L.Ed.2d 229 (1983)).
40
Mendenhall, 446 U.S. at 555, 100 S.Ct. 1870.
41
Kaupp v. Texas, 538 U.S. 626, 630, 123 S.Ct. 1843, 1846, 155 L.Ed.2d 814 (2003).
42
Mendenhall, 446 U.S. at 554, 100 S.Ct. 1870.

39
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enforcement officer conveys a message that compliance with a request is required. The test is
objective, and this Court must look at all the surrounding circumstances in order to determine if a
reasonable person would believe they were not free to leave. Based upon the circumstances
surrounding the encounter in this case, a reasonable person would not feel he was free to leave or
feel like he could decline Officer Malone's direction to drive his vehicle to the side of a parking
lot and exit the car to allow the officer to perform field sobriety tests. Therefore, the Defendant
was detained pursuant to an investigative detention when Officer Malone instructed him to move
his car from the drive through to the restaurant parking lot. As such, the initial consensual
encounter turned into a seizure.
Based on that finding, the next question is whether the seizure of the Defendant was
reasonable.

c. Reasonable Suspicion
The Fourth Amendment to the United States Constitution prohibits unreasonable searches
and seizures and applies to all seizures of the person, including seizures that involve only a brief
detention short of traditional arrest.

43

Generally, evidence obtained as a result of an

44
unreasonable search or seizure must be suppressed. "It must be recognized that whenever a

police officer accosts an individual and restrains his freedom to walk away, he has 'seized' that
person", and the Fourth Amendment requires that the seizure be "reasonable."

45

As with other

types of police action subject to Fourth Amendment constraints, the reasonableness of such
seizures depends on a balance between the public interest and the individual's right to personal

Davis v. Mississippi, 394 U.S. 721, 89 S.Ct. 1394, 22 L.Ed.2d 676 (1969); Terry v. Ohio, 392 U.S. 1, 16, 88 S.Ct.
1868, 1877, 20 L.Ed.2d 889 (1968).
44
Wong Sun v. United States, 371 U.S. 471,485, 83 S.Ct. 407,416, 9 L.Ed.2d 441, 453-54 (1963).
45
Terry, 392 U.S. at 16, 88 S.Ct. at 1877.
43
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46
security free from arbitrary interference by law enforcement officers. Based on those

standards, an investigatory stop must be warranted by some objective demonstration that the
47
person stopped is, or is about to be, engaged in criminal activity. A Terry stop may also be

justified based upon law enforcement having reasonable suspicion that a person they encounter
was involved in or is wanted in connection with a completed felony.

48

Over the years, courts

have used a range of expressions to define the abstract concept of what cause is sufficient to
authorize police to stop a person. Terms like "articulable reasons" and "founded suspicion" are
not self-defining and fall short of providing clear guidance dispositive of the innumerable factual
situations that arise.

49

However, the core principal has evolved into a consideration of the

totality of the circumstances, or a whole-picture view. Based upon the whole picture, the
detaining officers must have a particularized and objective basis for suspecting the particular
50
person of criminal activity. Reasonable suspicion requires less than probable cause, but more

than speculation or instinct on the part of the police officer.

51

However, in establishing

reasonable suspicion, a law enforcement officer does not need personal knowledge of all the
facts. 52 A police officer may conduct an investigatory stop based upon the collective knowledge
53
of all law enforcement personnel involved in the investigation. It is the objective

understanding of the information obtained from other sources which determines whether the
54
officer can rely on it. In other words, was the information relied upon credible and indicative

46

Id. at 20, 88 S.Ct., at 1879; Camara v. Municipal Court, 387 U.S. 523, 536, 87 S.Ct. 1727, 1734, 18 L.Ed.2d 930
(1967).
47
U.S. v. Cortez, 449 U.S. 411,417, 101 S.Ct. 690,695, 66 L.Ed.2d 621 (1981).
48
U.S. v. Hensley, 469 U.S. 221, 227, 105 S.Ct. 675,680, 83 L.Ed.2d 604 (1985).
49
Cortez, 449 U.S. at 418.
50
Id. at 418.
51
State v. Emory, 119 Idaho 661,664, 809 P.2d 522, 525 (Idaho Ct.App. 1991).
52
Hensley, 469 U.S. at 232, 105 S.Ct. at 682 (1985).
53
Id. at 232.
54
Id. at 233, 105 S.Ct. at 683.
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of reasonable suspicion? Or, in the alternative, did the outside information, coupled with the
55
officer's observations, establish reasonable suspicion?

In this case, the Defendant was detained pursuant to an investigative detention when
Officer Malone instructed him to move his car from the drive through to the restaurant parking
lot. Viewing the totality of circumstances, Officer Malone did not have reasonable suspicion to
detain the Defendant. A review of the facts known to Officer Malone and the inferences that can
be reasonably drawn from the totality of those circumstances, the Defendant's detention was not
supported by reasonable suspicion that he was engaged in criminal activity. First, a report to law
enforcement that occupants in a vehicle located in the drive-through lane of a restaurant had
alcohol in the car is not sufficient to establish reasonable suspicion of criminal activity. Further,
the smell of alcohol coming from a vehicle with several occupants is not adequate to conclude
that the Defendant himself had consumed any alcohol. Likewise, the presence of empty beer
cans in the car does not establish that the Defendant had consumed any of the alcohol in the cans.
Therefore, the detention of the Defendant was impermissible; accordingly, any evidence
obtained from the illegal detention must be suppressed.
CONCLUSION

Viewing the totality of the circumstances, the detention of the Defendant was not
supported by reasonable suspicion that the Defendant had committed or was about to commit a
criminal offense. Further, the State failed to present sufficient evidence that law enforcement
was acting within their community caretaking role when they detained the Defendant and the
occupants of the car. Therefore, the Defendant's Motion to Suppress is hereby GRANTED. As
such, any and all evidence obtained against the Defendant as a result of the illegal detention is

55

State v. Hankey, 134 Idaho 844, 848, 11 P.3d 40, 44 (2000).
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hereby suppressed. The charge of Driving Under the Influence of Alcohol and/or Drugs a
Repeated offense is hereby dismissed with prejudice. The trial previously set to begin on July 9,
2019, is vacated.
IT IS SO ORDER
DATED: July 3, 2019.

ROBERT C. NAFTZ
District Judge
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